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Sharon Oras Morgan ]
Direct Dial: (302)622-4246 = |
Email Address: smorgan@foxrothschild.com

March 15, 2013

VIA ELECTRONIC AND OVERNIGHT MAIL

Michael Mintzer ‘,
Assistant Regional Counsel
Office of Regional Counsel
United States Environmental Protectlon Agency
290 Broadway ' - .
New York, NY 10007-1866
) :
Re:  Newtown Creek Superfund Site — Fourth Supplemental Response
to Request for Information-Pursuant to 42 U.S.C. § 9604(e)

Dear Michael:

'Enclosed please find the F ifth Supplemental Response ("Response") of Waste Management of

New York, LLC ("WMNY")'to EPA's October 25, 2011 104(e) Request for Information ("RFI").
The enclosed Response addresses Facility (vi), 222 Morgan Avenue, Brooklyn, New York
(Borough  of Brooklyn, Block 2942, Lot 1) (“Subject Facility”). Also enclosed is a CD
containing documents referenced in the Response, bates numbered NC07293 to NC07525.

Please contact me if you have any questions.

\ . _ ) , -

- Very truly yours,

Sharon Oras Morgan

A Pennsylvania Limited Liability Partnership

California Conriecticut Delaware * Florida Nevada New Jersey. New York ~ Pennsylvania



- Michael Mintzer
March 15, 2013
Page 2

be:  Michelle Gaie, Esq. (wlencl. via Overnight Mail)
Jay-A Kaplan (w/encl. via Overnight Mail)
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Facility (vi): 222 Morgan Avonue.’ - o Fifth Supplémental Responsé of WMNY"

Re: Newtown Creek Superfund Site

Fifth Supblemental Response of Waste Management of New York, LLC to the U.S.
+ Environmental Protection’ Agency’s Request for Information Pursuant to the
- Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C.

§§ 9601-9675 (“CERCLA”), Pertaining to the Newtown Creek Superfund Site, Kings

. 'County and Queens County, New York

, Subject to the Objections as noted below' and the Objections and Preliminary
Statement set forth in its Initial Response (“Initial Response™) submitted on January 31,
2012, its First Supplemental Response submitted on April 30, 2012 (“First Supplemental
Response™), its Second Supplemental Response submitted on June 29, 2012 (“Second
Supplemeéntal Response™), its Third Supplemental Response submitted on September 6 and

10, 2012 (“Thlrd Supplemental- Response”), and its- Fourth Supplemental Response

submitted on December 14, 2012 (“Fourth Supplemental Response”); respectively, which
are reiterated and incorporated herein by reference, and without waiving these or other

- available objections, Waste Management of New York, LLC (“WMNY”) submits its fifth

supplemental response (“Fifth Supplemental Response” or “Response”) to the Section

. 104(e) Request for Information (“RFI”) of the U.S. Environmental Protection Agency

(“EPA”) pertaining to the Newtown Creek Superfund Site. Pursuant to Instruction No. 5
requesting a separate response for each of the Facilities, this Fifth Supplemental Response

+ 1s being submitted with respect to Facility (iv), 222 Morgan Avenue, Brooklyn, New York

(Borough of Brooklyn, Block 2942, Lot 1) (“Subject Facility™).

Nothing in the Initial Response, Flrst‘ Supplemental Response, Second

_ Supplemental Response, Third Supplemental Response, Fourth Supplemental Response or

this Fifth Supplemental Response should be construed as an admission or a waiver by
WMNY or any other entity of any available rights, defenses, or claims, all of which are

- expressly reserved herein. Furthermore, WMNY specifically denies any liability pertaining
- to the “Site” as that term is defined in Definition No. 2, and specifically denies any liability

for the actions or alleged actlons of any of the entities that owned or operated the Subject

- Fac111ty atany t time. -

1.  GENERAL OBJECTIONS

WMNY asserts the following general privileges, protections, and objections with
respect to the RFI and each information request therein.

L ~WMNY asserts all privileges and protections it has in regard to the documents and

other information sought by EPA, including the attorney-client privilege, the attorney

~work-product doctrine; all privileges and protections related to materials generated in

anticipation of litigation, the settlement communlcatlon protectlon and any other privilege

or protectlon available to it under law.

"J

. " General Objectlons as defined below, and specific objections made in response to any RFI shall heremafter

be collectlvely referred to as “Objections™.

ACTIVE 20158409v1 -



~

-I.-‘aci]ity (iv): 222 Morgan Avenue . - Fifth Supplemenial Response of WMNY

Ré: Newtown Creek Superfund Site

2. - WMNY asserts that the information being provided herein is confidential business

information within the meaning of 40 C.F.R. § 2.203(b), and is therefore subject to the
protections set forth in 40 C.F.R. Part 2, Subpart B. 'WMNY objects to the RFI to the
extent it seeks the disclosure of information subject to, and which would be in violation of,
confidentiality agreements. -

3. - WMNY objects to Direction No. 4 as being overbroad, unduly burdensome, and
unreasonable.  Notwithstanding and without waiving this objection, WMNY has
undertaken a diligent and good faith effort to respond fully and accurately to all applicable
questions, including but not limited to consulting with individuals most hkely to have

“knowledge of the matter to which the questlon pertalns

4. WMNY objects to Direction No. 6 as being unduly burdensome and unreasonable.

The RFI is lengthy and seeks a significant amount of information pertaining to several
parcels. It is neither practical nor reasonable to expect WMNY to identify all sources of
information for each question. Further note, EPA lacks the authority to require WMNY to
1dent1fy 1nformat10n outside of its possession, custody, or control.

5. WMNY objects to Direction No. 8 as being unduly burdensome overbroad, and
unreasonable The RFI is unduly broad in nature, scope, and timeframe. It is not possible
to identify all individuals who are able to provide details or documentation in response to
any question. Notwithstanding and without waiving this objection, WMNY is undertaking

~ diligent and good faith effort to obtain all information from current employees and all

information W1th1n it possession, custody, or control.

6. - WMNY objects to Direction No. 9 as being unduly burdensome; overbroad, and
unreasonable. It is not possible to determine the unavailability of documents in existence
that may be responsive to the RFI, nor is it possible to identify the contents and recipients
of such unavailable documents. WMNY disclaims any responsibility to search for, locate,
and/or provide copies of any documents known by WMNY to exist, but not within
WMNY’s possession, custody, or control. :

7.  "WMNY objects to Direction No. 10 to the extent it seeks information that is
privileged, work product, or ‘subject to confidentiality agreements or provisions that
preclude disclosure of such 1nformat10n :

8. WMNY objects to Direction Nos. 1, 7, and 11 as being unduly burdensome and
unreasonable, as-well as being confusing, redundant, and/or contradictory. Regardless of
whether EPA is requesting WMNY to provide complete, detailed, precise, and/or specific . -
responses, WMNY states it is undertaking a diligent effort in good faith to respond. to the

RFI in accordance with the applicable statutory provisions. ‘

9. WMNY ObjCCtS to Direction No. 12 to the extent it seeks information beyond
WMNY’s possession, custody, or control and to the extent it seeks home addresses.

3
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Facility (iv): 222 Morgan Avenue E Fifth Supplemental Response of WMNY
.o ' : ' Re: Newtown Creek Superfund Site .

10. . WMNY objects to Direction No. 15 to the extent it is outside the scope of CERCLA
and 40 C. F R. 2.203(b). ‘

11.  WMNY objects to the definition of “Site” as being overbroad and undefined, in that
the deﬁnition does not ident_ify the source areas or areas of release. :

12. WMNY objects to the definition of “industrial waste” as berng overbroad and
unduly vague. - :

13. WMNY objects to the definition of “Company” as being overbroad, unreasonable
and unauthorized to the extent it is directed to entities other than WMNY, and in being
vague in failing to define the terms “constituent™ and “affiliate.”
14. WMNY objects to the definition of “affiliate” or “affiliated” as being overbroad,
unduly vague, unreasonable and unauthorized to the extent it is directed to entities other
than WMNY, and to the extent such terms are 1ntended to 1mpose liability upon WMNY,
which habrhty is expressly demed "

14.  WMNY objects to the definition of “1dent1fy” to the extent it encompasses home .
addresses of natural persons. Subject to this objection, current employees and any. other
natural persons are. identified by name and corporate address. WMNY requests that any
contacts with its employees identified in these responses or. documents provided be
initiated through Sharon Oras Morgan, Esquire of Fox Rothschild LLP.

15. WMNY objects generally to the RFI to the extent it is overbroad and directed to
‘entities other than WMNY, and as being unauthorized by law to the extent it is overbroad,
unreasonable, unduly burdensome, and not authorized by the. provisions of CERCLA ‘or
other applicable authority. ‘ : :

16.  The responses set forth below are- subject to.and in addition of the information
contained in documents being produced in response to this RFL." Because the Requests for
Information are vague and .overbroad-to the extent they do not define terms, and are in
certain instances conflicting and overlapping, each of the Responses incorporates by
reference the Responses to all other Requests for Information as well as, information
contained in the documents being produced and to be produced by WMNY

REQUESTSFOR INFORMATION

’

ISection 1.0 Company‘Information

1. +  Company Identtf catton Provide the followmg mformatton wzth respect to the
Company. : -
a.  The full legal, corporate name and mailing address.
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Facility (iv): 222 Morgan Avenue . Fifth Supplementai Response of WMNY.
- ‘ . Re: Newtown Creek.-Superfund Site

'RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overly broad and unduly vague to the extent that it -
seeks confidential business information. - Subject to and without waiving its Objections, the
full and correct name of the recipient of the RFI is Waste Management of New York, LLC.
Addresses for mailing and service of process are set forth in section (b) below.

'b...  The state and date of incorporation,‘ ‘the date of qualif cation to do
business in the State of New York, and the agents for service of process in
the state of mcorporatzon and in New York State.

‘RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overly broad and unduly vague and to the extent
‘that it seeks confidential business information. Subject to and without waiving - its
~ Objections, WMNY is a Delaware limited liability company incorporated on January 27,
1998, qualified to do business in the State of New York on February 4, 1998. The
Registered Agent in Delaware is The Corporation Trust Company, Corporanon Trust
Center, 1209 Orange Street, Wilmington, DE 19801. The Registered Agent in New York
. State is CT Corporation System,.111 Eighth Avenue, New York, NY. 10011. The address
to which process will be mailed;"if accepted, is to the attention of Legal Department 1001
Fannin Suite 4000, Houston, TX 77002.

C | . The Chzef Executive Officer or other preszdmg officer of the enttty and tlze
mailing address of that officer.

RESPONSE:
- WMNY incorporates by reference its General Objections. Addltlonally, WMNY

specifically objects to this RFI as bemg overly broad and unduly vague, and to the extent
that it seeks confidential business information. Subject to and without waiving its »
Objections, WMNY is a Delaware limited liability company incorporated on January 27;
1998, qualified to do business in the State of New York on February 4, 1998. The
- Registered Agent in Delaware is The Corporation .Trust Company, Corporation Trust
- Center, 1209 Orange Street, Wilmington, DE 19801.- The Registered Agent in New York
State is CT Corporation System, 111 Eighth Avenue, New York, NY. 10011. The address
to which process will be mailed if accepted is to the attention of Legal Department 1001
Fannm Suite 4000, Houston, TX 77002.". -

d. If the Company is a successor by merger, acquisition or other activity to
any other entity, identify each such entity and describe the nature of the
succession. Please provide purchase and sale documents that related to
such’ merger, acquisition or otlzer activity including -any mdemmtzes
associated with such activity. ' '
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" Facility (iv): 222 Morgan Avenué

Fifth Supplemental Response of WMNY
Re: Newtown Creek Superfund Site

RESPONSE:

, ‘ WMNY‘incorperate'sby.reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of CERCLA, and as seeking confidential business information.

e.  If the Company is a subsidiary, division, branch or affiliate of another
corporation or other entity, identify each of those other entities and those
entities' Chief Executive Officers or. other presiding. officers. Identify the
state of incorporation and agents for service of process in the state of
incorporation and in New York State for each entzty tdenttf ied in your
response to thts question.

RESPONSE:

WMNY in¢orporates by reference its General Objectlons Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(6) and as seeking conﬁdential business information.

V FA Please identify the relattonshtp of the Company to each of the followmg
entlttes

i.  B.Q.E. Services, Inc.;

i, " Star Recycling, Inc.;

iii.

Allied Sanitation, Inc.;

iv. Rendering Company of Amerzca, Inc. (RENC OA), -
v NY Acquisition Sub, Inc.; :
Vi. Waste Management, Inc.;
Vil Waste Management National Serwces, Inc.;
Viil. Waste Management Disposal Services of New York, Inc.;
\ ix. .Waste Management of New York City, Inc.;
: X. Waste Management of Varick Avenue, Inc.;
. XL Waste Management of New York, Inc.;
. Xil. Waste Management of New Jersey, Inc.;
 xiii, Waste Management, LLC.;
Xiv. Veolia Es Industrial Services, Inc.; and
xv. BFI Waste Services.
RESPONSE:

WMNY incorporates by reference its General Objections.

Addmonally, WMNY

4 spe01ﬁcally objects to this RFI as being overbroad, unduly burdensome ‘and outside the

scope of 42 U.S.C. § 9604(e), and as seeking confidential business information. By way of

- further response, WMNY reserves the right to amend and/or supplement this response as its -

investigation continues and to the extent relevant and within the scope of 42 U.S.C.
§ 9604(e).
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Facility (iv): 222 Morgan Avenue , Fifth Supplemental Response of WMNY
: ‘ ‘ Re: Newtown Creek Superfund Site

2. Future EPA Communications: If the addressee of this letter requests that future
-~ communications from EPA regarding the Site be sent to a particular individual

" or office, provide the name, address, telephone number, e-mail address and

capacity of such individual or office. ' ' '

RESPONSE:

Future communlcatlons should be sent to counsel for WMNY whose contact

‘information is as follows:;

Sharon Oras Morgan, Esquire
Fox Rothschild, LLP
919 North Market Street, Suite 1300
Wilmington, DE 19899 '
(302) 622-4246

. smorgan@foxrothschild.com

Section 2.0 - Owner/Operator Information

3. Separately provide a brief summary of the Company's relationship to each

Facility (see Definition number 9.a for "Facility") and each Other Newtown .
Creek Property (see Definition number 9.b for "Other Newtown Creek
Property”), including the following. Please see Direction number 5 which
requires that the Company respond to the Requests for Information separately
for each of the Facilities as though each Facility was the subject of a separate
Request for Information.

a. Nature of the Company's mterest in the F acility and each Other Newtown
Creek Property, ,

RESPONSE:

WMNY incorporates by reference its General Objections.- ‘Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the -
scope of 42 U.S.C. § 9604(e), outside of WMNY’s possession, custody or control, and as .
seeking confidential business information. Subject to and without waiving its Objections,
WMNY has never had an interest in the Subject Facility.

b Corporate iden_iity of any entity affiliated with the Company that holds or
' held such interest; '

RESPONSE:
_WMNY incorporates by reference its General Objections. - Additionally, WMNY

specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of-42 U.S.C. § 9604(e), outside of WMNY’s possession, custody or control, and as -
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Facility (iv): 222 Morgan Avenue , o ‘ Fifth Supplernental Res’poﬁse of WMNY
: : - Re: Newtowh Creek Superfund Site

seeking confidential business information. Further, WMNY objects to the term “affiliated”
as used and defined in this RFI, and specifically denies any liability associated with any

“ other entity. Subject to and without waiving its Objections, the Subject Facility was
transferred by Deed dated September 5, 1997 from Clean Venture, Inc. to Eastern Transfer
of New York, Inc. “ETNY”), a Delaware corporation. ETNY: sold the Subject Facility to
Waste Services of New York, Inc. by Deed dated December 22, 1999. ETNY subsequently
merged into WMNY.

[ Address, Borough, Block and Tax Lot Identification and map or
- schematic locating the Facility and each Other Newtown Creek Property;

RESPONSE:

WMNY 1ncorporates by reference its General ObJectrons Addrtlonally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), outside of WMNY"s possession, custody or. control; and as
seeking confidential business information. Subject to and without waiving its Objections,
the Subject Facility is known as 222 Morgan Avenue, Borough of Brooklyn, New York,

block 2942, lot 1.

d.  Dates of (icquisitioh and date of disposition of interest and identity of
transferor and transferee;

- RESPONSE:
WMNY 1ncorporates herern 1ts Objections and Response to RFI 3 (b) above

e. . Dates of. operatzon and date of cessatzon of operatton and tdenttty of
. lessor, licensor or other person with paramount interest (e.g., property
owner, prime leaseholder);

RESPONSE:

- WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this-RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking confidential business information. Subject to
~and without waiving its Objections; by way of further answer, WMNY .incorporates by
reference its ReSponse to RFI 3(f) below. : '

f The principal business and each other line of business conducted by the
" Company at the Facility and at each Other Newtown Creek Property; and
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Fécility (iv): 222 Morgan Avenue ' Fifth Supplemental Response of WMNY
' o Re: Newtown Creek Superfund Site

RESPONSE:

- WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the .
scope of 42 U.S.C. § 9604(e), and as seeking confidential business information. Subject to
and without waiving its Objections, WMNY responds that it never owned or operated the
Subject Facility. By way of further answer, WMNY responds that upon information and
belief and after reasonable investigation, ETNY operated the Subject Facility as a non- -
putrescible solid waste transfer station at some pomt if at all, between the time of purchase
of the Subject Facility and May of 1998. Co -

g Provide a copy of all instruments evidencing the acquisition or
conveyance of such interest (e.g., deeds, leases, licenses, purchase and
sale agreements, partnershtp agreements, etc.).

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42.U.S.C. § 9604(e), and as seeking confidential business information. Subject to
and without waiving its Objections, see documents being produced as well as documents
filed of record and publicly available on the Automated City Register Information System
(“ACRIS™).

4. Identify all entities who concurrently with the Company exercise or exercised
actual control or who held significant authortty to control (lCthltleS at. the

Fi ac:ltty, including:

a. ~ Lessees, sublessees, partners, joint venturers or holders of easements;

'RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information that pre-dates its interest in the
Subject Facility and/or information that is outside its possession, custody, and control.
Subject to and without waiving its Objections, WMNY responds that it never controlled or
had authority to control activities at the Subject Facility. By way of further answer,

" WMNY responds that upon information and belief and after reasonable investigation,

WMNY is not in the possession of any information indicating that the Subject Property was
subject to any joint venture, partnership, lease or sublease during ownership by ETNY.

"WMNY' is unaware of any holders of easements beyond those which would appear-of -

public record.
. . . Lo o
b. . Contractors, subcontractors, licensees or licensors that exercised control
over any materials handling, storage, or disposal activity;
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RESPONSE:

Facility (iv): 222 Morgan Avenue ) : ‘Fifth Supplemental Response of WMNY
o : Re: Newtown Creek Superfund Site

RESPONSE:

“WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information.outside its possession, custody,
and control, as being vague in failing to define the term “exercised control,” “contractor”,
“subcontractor”, “licensor” or “licensee”, and as being overly broad and outside the scope *
of 42 U.S.C. § 9604(e). Subject to and without waiving its Objections, WMNY responds
that it never controlled or had authority to control activities at the Subject Facility. By way
of further answer, WMNY responds that upon information and belief and after reasonable
investigation, WMNYY is not in the possession of information responsive to this RFI.

c. Pipelines providing delivery of materials to, distribution within or
shipment from the F acility; : ,

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as seeking information outside its possession, custody, and

- control, and as being outside the scope of 42 U.S.C. § 9604(e). Subject to and without

waiving its Objections WMNY responds that it never controlled or had authority to control
activities at the Subject Facility.. By way of further answer, WMNY responds that upon

information and belief and after reasonable investigation, WMNY is not in the possession

of information résponsive to. this RFI. -

d.  Railroads or rail lines provtdmo delivery of matermls to or shipment
Jrom the F aczlzty,

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY:
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,

-and control. Subject to and without waiving its Objections, WMNY responds that it never
~controlled or had authority to control activities at the Subject Facility. By way of further
-answer, WMNY responds that upon information and belief and after - reasonable

investigation, WMNY is not in possession of information responsive to this RFI:
e. . Truckers providing delivery ofmaterials to or shipment from the Facility;

RESPONSE:

WMNY incorporates by reference its General Objections Additlonally, WMNY
spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the .
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~ Facility (iv): 222 M'or_gan Avenue . . Fifth Supplemental Response of WMNY
Re: Newtown Creek Superfund Site

l .

-scope of 42 U. S C. § 9604(e), as seekmg information out51de its possessmn custody, and
control, and as belng vague to the extent it does not define the term “Truckers.” Subject to
and ‘without waiving its Objections, WMNY responds that’ it never controlled or had

-authority to control activities at the Subject Facility. By way of further answer, WMNY
responds that upon information and belief and after reasonable investigation, WMNY is not

“in possession of” 1nformat10n responswe to thls RFIL. :

A Barge service compames provzdmg delivery of materials to or shtpment _
- from the Facility; and

RESPONSE:

WMNY inhcorporates by reference.its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY. responds that it never
controlled or had authority to control activities at the Subject Facility. By way of further
-answer, WMNY. responds that upon information and belief and after reasonable
1nvest1gat10n WMNY is not in possession of any information indicating that the Subject
Facility received delivery of or shipped materials via barge during ETNY’s ownership. The
extent of available information regarding the Subject Facility," aside from other information
publicly available, is set forth in documents being produced.

.g. " Any other pérson with activiti'es'and/or easements regarding the Facility.
RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly vague in failing to define
“activities,” unduly burdensome and outside the scope of 42 U.S.C..§ 9604(e), and as
seeking publicly available information and information outside its possession, custody, and
~control. .Subject to and without waiving its Objections, WMNY responds that it never
controlled or had authority to control activities at the Subject Facility. By way of further
answer, WMNY responds that upon’ information and belief and after reasonable
investigation, WMNY is not in possession of information responsive to thls questlon apart :
, from the information already provided in documents belng produced. -

5. - Identify all current or prior owners that you are aware of for the FaCility For
.each prior owner, further tdenttjj/ if known, and provide copies of any documents

you may have regarding: : '

LT . ‘, . ) . ‘
a.’ the dates of ownership and operations conducted at such times;
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RESPONSE: ‘ | -

Facility (iv): 222 Morgan Avenue Fifth Supplemental Resﬁonse of WMNY
: Re: Newtown Creek Superfund Site

RESPONSE":'

| WMNY mcorporates by reference its General Objections. Additionally, WMNY

‘ spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the

scope of 42 U.S.C. §9604(e), and as seeking publicly available information and
information outside its possession, custody, and control. Subject to and without waiving its
Objections, upon information and belief and after reasonable investigation, WMNY

“incorporates by reference its Response to RFI 3(b) above and incorporates by reference

information pubhcly available in property records, including ACRIS.

. b. - any corporate or real estate aﬁ' iliation between the Company and each
such prior owner; and

" RESPONSE:

.WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 US.C. § 9604(6), as ‘being unduly vague in seeking information about
corporate or real estate “affiliation,”-and as seeking information outside its possession,
custody, and control. Subject to and without waiving its Objections, WMNY mcorporates
by reference its Response to RFI 3(b) above. : '

c. . release of hazardous substances, industrial waste, other waste including
- petroleum, at the Facility during the period that the prior owners owned
the Facility with such details as you are aware of.

~

WMNY incorporates by reference its General ObjCCthl’lS Addmonally, WMNY
spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the

“scope of 42 U.S.C. § 9604(e), as being unduly vague and as seeking information outside its

possession, custody, and control. Subject to and without waiving its objections, by way of
further answer, WMNY responds that upon information and belief and after reasonable-
investigation, WMNY incorporates by reference information set forth in publicly avallable
documents and documents being produced.

6. Identify all current or prior operators that you are aware of for the F. acility. For
each such operator, further identify, if known, and provide coptes of any
documents you may have regarding:
a. tlz_e dates of operatlon;

RESPONSE:

: WMNY incorporates by reference its General Objections. ,Additionally, WMNY

_ specifically objects to this RFI as being overbroad, unduly burdensome and outside the -
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Facility (iv):.222 Morgan Avenue _ Fifth Supplemental Response of WMNY
o - Re: Newtown Creek Superfund Site

scope. of 42 US.C. § 9604(e), énd as seeking information outside its possession, custody,
and control.. Subject to and without waiving its Objectlons WMNY incorporates by
reference its Response to RFI. 3(b) above - ‘

b. any corporate or real estate affi iliation between the Company and each
such prior operator, mcludmg, thhout limitation;

RESPONSE:

_ WMNY incorporates by reference its General Objections. - Additionally, WMNY

specifically objects to this RFI as being overbroad, unduly burdensome and outside the
-scope of 42 U.S.C. §9604(e), as being: unduly vague.in seeking information about
* corporate or real estate “affiliation,” and as seeking information outside its possession,
custody, and control. Subject to and without waiving its Objections, WMNY 1ncorporates ,
by reference its Response to RFI 3(b) above.

c the nature of the operatlons:at such times; and
- RESPONSE:

WMNY incorporates by__reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
- scope of 42 U.S.C. § 9604(e) and as seeking information outside its possession, custody,

and control.:

d. release of hazardous substances, industrial waste, other waste including

petroleum, at the Facility during the pertod that the prior operators were
operatmg the F aaltty
RESPONSE:

WMNY “incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its objections, by way of further answer,
WMNY responds that upon information and belief ‘and after reasonable investigation,
, WMNY 1ncorp0rates by reference publicly available documents and documents being -

produced. ' '

7. Litigation and Administrative Activity:

a. Has the Company or an affiliate been a party to any litigation, whether as
- plaintiff or defendant, where an allegation included liability for
contamination of or from the Facility, any Other Newtown Creek Property

or any other facility within 1,000 feet of Newtown Creek (whether or not -

- owned or operated by the Company)? If yes, identify such litigation and its
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disp_t)sitfoh, briefly descfibe the nature of the Company's involvement in
the litigation and provide a copy of the pleadings and any final order.

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
" scope of 42 U.S.C. § 9604(e), as seeking publicly available information and information *

“outside its possession, custody, and control, and as seeking confidential and pr1v11eged'
information. _Subject to and without waiving its Objections, upon information and belief
WMNY has not been a party to any litigation where an allegation 1ncluded liability for
contamlnatlon of or from the Subject F acﬂlty -

b. Has the .Comp'any ~or an affiliate been identified - by the. U.S.
Environmental Protection Agency or by any New York State or New York
City agency as a party responsible for environmental contamination with
respect to a facility located within 1,000 feet of Newtown Creek? If yes,
state the Company's understanding of the basis for such notice of
responsibility and provide a copy of any correspondence, orders or
agreements between the Company and the governmental agency.

RESPONSE:

WMNY incorporates by reference its General Objections. . Additionally, WMNY

- specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague in requesting information pertaining
to “such notice of responsibility,” as seeking information which is publicly available, and
seeking information outside its possession, custody, and ‘control, ;and as seeking
conﬁdentlal and privileged information. Subject to and without waiving its Objections,
WMNY responds that upon information and belief and after reasonable investigation, it has -
not been identified as a-party responsible for environmental contamination with respect to

- the Subject Facility, WMNY also incorporates by reference information available in the
files of the governmental agencies addressed in this. RFI, along with documents being -
produced.

8.‘ , 0wnershtp of Newtown Creek: At the present time or at any past ttme, has the
- Company or any affiliate: ' -

a. Owned any portion of Newtown Creek or wetlands associated wzth
* Newtown Creek? ‘

RESPONSE:

WMNY incorporates by reference its Geheral Objections.” Additionally, WMNY
. specifically objects to this RFI as being overbroad, unduly burdensome and outside the
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scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody, '
and control. Subject to and without waiving its Objections, WMNY responds that it has
never owned the Subject Facility. Upon information and belief and after reasonable
investigation, the extent of ownership of the Subject Facility by ETNY is set forth.in the
legal description in the Deed dated September 5, 1997, a copy of which is being produced. -

b.  Asserted control or exclusive rights to use any area of Newtown Créek or
wetlands associated with Newtown Creek, for any purpose including,
without limitation, dredging, filling, construction, maintenance or repair
of any facility located in the waters, the associated wetlands or sediments,
including, by way of example, bulkheads, rip rap, pipes, wharfs, piers,
docking, loading or unloading facilities, cranes or over-water facilities.

'RESPONSE:.

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY. responds that upon
information and belief and after reasonable investigation, with respect to the Subject
Facility, the answer is no. '

o c If the answer to either subparagraph "a" or "'b" of this paragraph is yes,
‘ please identify the areas owned or controlled or over which the company
has a right to use, provide an explanatton of how and from whom the
‘Company acquired such ownership or control, provide a copy of all title
documents, leases, permits or other instruments where such right was
derived, and describe all activities conducted pursuant thereto.

'RESPONSE:

‘ WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control.  Subject to and without waiving its Objections, WMNY incorporates by
reference its Response to RFI 8(a) and (b) above.

9. Operations In, Under or 0ver the Waters or On the Sedtments of Newtown
Creek ' : .

a. Describe all activities at the Facility that were conducted over, on, under,
or adjacent to, Newtown Creek. Include in your description. whether the
activity involved hazardous substances, industrial waste, petroleum or
other waste materials and whether any materials were ever discharged,
spilled, dzsposed of, dropped or otherw:se came to be located in Newtown
Creek.

~
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RESPONSE

WMNY mcorporates by reference its General ObjeCtIOHS Additionally, WMNY

“specifically objects to this RFI as being overbroad, unduly burdensome and outside the

scope of 42 U.S.C.-§ 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY. never owned or
operated the Subject Facility. By way of further answer, WMNY responds that upon
information and belief and after reasonable investigation, during ETNY’s ownership, the
Subject Facility operated at some point between the time of purchase and May of 1998, if
at all, as a solid waste transfer station which accepted only non-hazardous, non-putrescible,

construction and demolition waste. WMNY is not in possession of any information
indicating that any activities resulted in the release, spillage, or discharge of waste
materials or hazardous substances into Newtown Creek. The extent of available
information regarding the Subject Facility, aside from other information publicly available,
is set forth in documents being produced. :

b. Has the Company, or any affiliate, at any tilme, constructed or operated
any facility in or over the waters or on the sediments of Newtown Creek,
including any bulkheads, rip-rap, pipes wharfs, piers, docking, loading or
unloading facilities, containment booms, cranes or other on-water or
over-water facilities. '

" RESPONSE:

WMNY incorporates by reference its General Objections. Additionaliy, WMNY

. speeiﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the

scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,

and . control. Subject to and without waiving its Objections WMNY never owned or

operated the Subject Facility. By way of further answer, WMNY responds that' upon
information and belief and after reasonable investigation, WMNY is not in possessmn of
any information indicating that ETNY constructed or operated at ‘the Subject Facility any

facility in or over the waters or on the sediments of Newtown Creek. The extent of
available information regarding the Subject Facility, aside from other information publicly

available, is set forth in documents being produced.

c. Has the Company, or any affiliate, at any time constructed, operated or

 utilized any facility under the waters or sediments of Newtown Creek,

including without limitation pipes, pipelines, or other underwater or
under sedlment Sfacilities.

RESPONSE:
WMNY incorporates by reference its General Objection‘s. Additionally, WMNY

specifically. objects to this RFI as being overbroad, unduly burdensome .and outside the
scope of 42 U.S.C. § 9604(e), as being vague in failing to define “other underwater or
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- under sedimient facilities,” and as seeking information outside its possession, custody, and
control. Subject to and without waiving its Objections, WMNY never.owned or operated
the Subject Facility. By way of further answer, WMNY responds that upon “information
- and belief and after reasonable investigation, it is not in possession” of any information

rllndlcatmg that ETNY censtructéd or operated any facility under the waters or sediments of . .

- Newtown Creek durlng its, ownership of the Subject Facility. - The extent of available
information regarding the Subject Fac1hty, aside from other information publicly available,
is set forth in documents being produced

d. If the answer to subparagraph "b" or "c" of this paragraph is yes, please
- - provide details including the facilities constructed or operated, the dates of
such construction, replacement or major modification, whether there were
discharges into the waters of Newtown Creek associated with
construction or maintenance of such JSacilities, all permits associated with
the construction or opération and the nature of the Company's
authorization to construct or maintain: such facilities in Newtown Creek
. including from whom the operating rights were obtained, and provide
copies of relevant deeds, leiz_ses, licenses and permits.

RESPONSE: -

WMNY incorporates by reference its General Objections. Additionally, WMNY
~ specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as_seeking information outside its possession, custody,
and control. Subject to and without waiving -its Objectlons WMNY 1ncorp0rates by :
reference its Response to RFI 9(b) and (c). ‘ ‘

e Provzde a summary of over-water actzvztzes ‘conducted at the Facility,
including but not limited to, any material loading and unloading
operations associated * with vessels, materials handling and storage
practices, ship berthing and anchoring, ship fueling, cleaning,

. maintenance, or repair. '

RESPONSE: ~

WMNY incorpbrates by reference its General Objections. Addmonally, WMNY

specifically objects to this RFI as being overbroad, unduly burdensome’ and outside’ the
“scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “over-water
activities,” and as seekmg information outside its possession, custody, and control. Subject
to and without waiving 1ts Objections, WMNY never owned or operated the Subject
Facility. By way of further answer, WMNY responds that upon information.and belief and
after reasonable investigation, it is.not in the possession of any information indicating that
any over-the-water activities were conducted at the Subject Facility. The-extent of
available information regarding the Subject Facility, aside fromr other information publicly
available; is set forth in documents belng produced.
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S - Utilized barges, tankers or other ships in any operations on Newtown
- Creek and, if so, provide details. With respect to barge, tanker and

- shipping operations,

§A Identify all products and raw materials transferred to or from

,barges, tanks and ships and the dates of such operations;
ii. Describe the method of transfer to and from barges or other ships
" during all periods of such activities;
il Identify the types of barges or ships utilized and the depth of the
water where barges or ships were moored;
iv. Describe barge, tanker or other ship cleaning operations, if any,

“including the cleaning methods that were used, how cleamng waste
was handled; and
12 Describe spill prevention controls that were utlltzed in delivery or
plck-up of matertals

N

RESPONSE: -

WMNY incorporates by reference its Géneral Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY never owned or
operated the Subject Facility. By way of further answer, WMNY responds that. upon
information and belief and after reasonable investigation, it is not in possession of any
information indicating that ETNY utilized tankers, barges, or ships at the Subject Facility.
A State whether any of the operations required to be identified above

resulted in disposal or spillage of any materials into Newtown Créek or

the re-suspension of any sediments of Newtown Creek. If the answer is a

"yes" please provide details and documentation of such events.

RESPONSE:
: N .

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically. objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “materials” or “re- >
-suspension of any sediments,” and as' seeking information outside. its possession, custody,
and control. Subject to and without waiving its Objections, WMNY ‘responds that it has -
not 1dent1ﬁed any operatlons above.

10. Identify each and every Other Newtown Creek Property (see Definition number
9.b for "Other Newtown Creek Property"), that your Company presently or
previously owns (or owned), leases (or leased), manages (or managed), operates
(or operated), controls (or controlled), or otherwise has or had rights to use,
manage or operate, within-the area extending one-thousand feet from the

- shoreline of Newtown Creek (Definition number 1 above defines '"Newtown
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Creek ":'to include all tributaiiesv or branches of Newtown Creek).
RESPONSE: - o

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(¢), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY  responds that “Other
Newtown Creek Properties” were identified in WMNY’s Initial Response and First
Supplemental Response. :

Section 3.0 Description of the Facility -

L Provide the Jollowing mformatton Jor the Facility, mcludmg a descrlptton '
"~ responsive to each questton and depictions by map, drawmg, survey or otherwise:

a. Add_ress and borough, block and lot;
RESPONSE:

WMNY incorporates by reference its General Objections. ~Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY " will produce
representative documents in its possession to the extent responsive, not unduly
burdensome, and properly within the scope of this RFI By way of further response, see
Response to RF1 3(c) above. .

b. historic photographs, including without limitation, aerial photographs,
photographs showing construction, industrial or commercial processes,
sanitary and storm sewer systems, outfalls, indoor and outdoor storage of
materials or products, and photographs during construction;

\

'RESPONSE: -

~ WMNY incorporates by reference its General Objections. Additionally, WMNY

~ specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. ‘Subject to and without waiving its Objections, WMNY responds that upon

“information and belief and after reasonable investigation, it does not have photographs of
the Subject Facility .in its possession beyond photographs produced in connection with
prev1ous Responses.

c. all surveys and drawings of the _Fézcility in your possess'i_i)n showing

‘current configurations and improvements as well ‘as previous
configurations and improvements; ‘
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RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY,
specifically objects to this RFI as being overbroad and unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession; custody,
and control. Subject to and without waiving its Objections, WMNY will produce
representative documents in its posséssion to the extent responsive, not unduly
burdensome, and properly within the scope of this RFI. :

d. | sanitary sewer system information, including drawings, sewer easements,
surveys or maps showmg location and configuration both as currently ,
configured and prevlous configurations;

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome. and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY will produce
representative  documents in ‘its possession to the “extent responsrve not unduly
burdensome and properly within the scope of this RFL. © . !

e storm water sewer system, mformatton, including drawings, surveys or
maps showing location and configuration both as currently configured
and previous configurations; ' '

RESPONSE:

WMNY incorporates by reference its General Objections. Addmonally, WMNY
specifically objects to this'RFI as being overbroad, unduly burdensome and ouitside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control.” Subject to and. without waiving its Objections, WMNY will produce
representatalve ‘documents in 1its -possession to the extent responsrve not unduly
burdensome and properly within the scope of this RFL

ﬁ . all below-ground structures, including, pipes, pipelines, sumps, wells, dry-
’ wells and other structures Jor storage or conveyance of solid, gaseous or
ltqutd materials, whether above ground or below ground, and whether
owned or operated by you or by another, and as presently conf gured and :

as prevzously conf gured; :

RESPONSE:

VWMNY incorporates by réference its General- Q.bjections. Additionally, - WMNY
specifically objects to this/RFI as being overbroad, unduly burdensome and outside the
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scope-of 42 U.S.C. § 9604(6), and as seeking information outside its possession, custody, - |

and control. Subject to and without waiving its Objections, WMNY will produce
representative documents in ‘its possession to the extent responsive, not unduly
burdensome, and properly within the scope of this RFI.

- g “all above-ground structures, including buildings and including all
facilities for storage or transport of solid, liquid or gaseous materials,
whether owned or operated by you or by another, and as presently
configured and as previously configured; ' - '

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside iits possession, custody,
and control. Subject to and without waiving -its . Objections, WMNY will produce
representative  documents in its possession to the extent responsive, not unduly
burdensome, and properly within the scope of this RFI. ,
~h. all over-water or in-water facilities (e.g., piers, docks, cranes, bulkheads,

pipes, treatment facilities, containment booms, étc.),

RESPONSE:

- WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to.this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as secking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, it has
no information in its possession indicating that the Subject Facility operated an in-water or
over-water facility. The extent of available information regarding the Subject Facility,
aside from other information publicly available, is set forth in documents being produced.

i. all treatment or control devices for all media and pursuant to all
environmental laws and regulations (e.g., surface water, air,
. groundwater, hazardous waste, solid waste, etc.); ’

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
. specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY will produce
representative  documents in its possession to the extent ‘responsive, not “unduly
burdensome, and properly within the scope of this RFL
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J- . groundwater wells; including drilling logs; and
RESPONSE

WMNY 1ncorporates by reference its General Object10ns Addmonally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
- scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,.
WMNY responds that upon information and belief and after reasonable investigation, it has

no information in its possession indicating that groundwater wells were located on the

Subject Facility. The extent of available information regarding the Subject Facility, a51de
from other information pubhcly avallable is set forth in documents being produced.

k. . information related to any other outfalls, ditches, dtrect discharge

Jacilities or other conveyance features and any dtscharges associated
therew:th
RESPONSE: -

v
1

WMNY incorporates by reference 1ts General Ob_]eCtIOIlS Additionally, WMNY
spec1ﬁcally objects to this' RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and , control. Subject to and without waiving. its Objections, WMNY will produce
representative documents in its possessmn to." the extent responswe not unduly
burdensome and properly w1th1n the scope of this RFI. '

12. Forall items identified in subparag raplzs e, f & h i j, or k Iocate each such item
_ on a Facility map or plan, provide the date of installation, identify- all permits
associated with each item, state whether such items are still in service or, if not,

when they were removed from service, identify all leaks or spills, if any,
associated with each, and identify any closure of any such item.

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY will produce -
representative  documents in its possession to the extent responswe not unduly
burdensome, and properly within the scope of this RFI.

13.  For each permit identify. the type of permit, the agency or governmental

authority issuing the permit and provide a copy of the permit and any reports
required to be generated by the permit.
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RESPONSE

WMNY 1ncorporates by reference its General ObJ ections. Addltlonally, WMNY .
speciﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information that is publicly available and/or
outside its possession, custody, and control. Subject to and without waiving its Objections,
WMNY incorporates by reference documents relating to permitting and operation of the
Subject Facility, which are being produced, along with any other such documents which are
publicly available from all apphcable governmental agenc1es

- 14. With Regard fo the Placement of Fill at the Fi aalltv

a Was any f ill placed on the Facility during the initial development of the
“Facility by the Company, or at any time thereafter? If so, identify all areas
of the Facility where fill was placed the lateral extent of the fill and the'
- depth of the fill, the purpose of the placement, the source of the fill, the.
amount of the fill in each area, and the identity of the contractors
involved in work related to the fill. State whether the fill has ever been
characterized, either before placement or thereafter and, if so, provule a

copy of the sampling/characterization resulls.

"RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome -and outside the
~scope of 42 U.S.C. § 9604(e), and.as seeking information outside its possess1on custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never

- “owned or operated the Facility. By way of further answer, WMNY responds that upon

information and belief and after. reasonable 1nvest1gat10n WMNY does not have
information in. its possession, beyond documents being, produced, relating to “initial
development” of or placement of fill at the Subject Facility.

b. - Were any portions of the Facility historically part of Newtown Creek or

' . did the Facility formerly include any marshlands or. wetlands associated
with Newtown Creek. Please depict any such areas on a survey, drawing
or schematic. Please prowde your understanding of who filled any such
wet areas, the approximate date of such fill, and the lateral extent and
depth of such fill, the source of the fill, the composition of the fill and, if
any sampling has ever been done of such filled areas, provule a copy of
the samplmg results. ,

RESPONSE:
WMNY incorporates by refefence its General Objections Additionally, WMNY

specifically objects to this RFI as being overbroad, uniduly burdensome and outside the .
scope of 42 U.S.C. § 9604(6) and as seeking mformatlon outs1de its possess1on custody,
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and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation,
WMNY does not have information in its possession, beyond documents being produced,
indicating whether the Subject Facility was ever “historically” part of Newtown Creek or
whether it formerly included any marshlands or wetlands associated with Newtown Creek.

15. Provide a copy of all reports, information or data you have related to soil, water
(ground and surface), or air quality and geology/hydrogeology at and about the
Facility. Provide copies of all documents containing such data and information,
including both past and current aerial photographs as well as documents
containing analysis or interpretation of such data.

RESPONSE:

WMNY incorporates by referénee its General Objections. Additionally, WMNY

specifically objects to this RFI as.being overbroad, unduly burdensome and outside the
~scope of 42 U.S.C. §9604(e), and as seeking information outside its possession; custody,

and control. Subject to and without waiving its Objections, WMNY will produce
representative documents in its possession to the extent responsive, not unduly
burdensome, and properly within the scope of this RFI. '

16. Identtfy all past and present solid waste management units or areas where
materials are or were in the past managed, treated, or disposed (e.g., waste
piles, landfills, surface lmpoumlments, waste lagoons, waste ponds or pits,
drainage ditches, tanks, drums, container storage areas, etc.) on the Facility.
For each such unit or area, provide the followmg information:

4 a. a map showing the unit/area 's boundaries and the location of all known
units/areas whether currently in operation or not. This map should be
drawn to scale, if possible, and clearly indicate the locatton and size of all
past and present units/areas;

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking.information outside its possession, custody,
and control. Subject to and- without waiving its Objections, WMNY will produce
representative  documents in' its possession to the extent responsive, not unduly
burdensome, and properly within the scope of this RFI. '

b. dated aerial photograph of the site showing each unit/area;
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RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that upon
information and belief and after reasonable investigation, it does not have photographs of
: the Subject Facility in its possession beyond photographs produced in connectron with
previous Responses. .

o the type of umﬂarea (e.g., storage area, lamlf ill, waste pile, etc. ), and the

dimensions of the unit/area;

'RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as ‘being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
~ extent of available information regarding the Subject Facility, aside from other information -

publicly available, 1s set forth in documents being produced. ”
~

d. the dates that the unit/area was in use;
'RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
- scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. ~ Subject to and ‘without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of available information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced.

e. the purpose and past usage (e.g., storage, sptll containment, etc. )s
RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside: the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further ahswer, -
WMNY responds that upon information and belief and after reasonable investigation, the

.. extent of available information regarding the Subject Facility, aside from other information -

publicly available, is set forth in documents being produced.
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JA ‘the quantity and types of materials (hazardous substances and any other
chemicals) located in each umt/area,

RESPONSE:

WMNY -incorporates by reference its General Objections. Additionally, WMNY
specifically objects. to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that upon
information and belief and after reasonable investigation, WMNY is not in possession of
any information indicating that hazardous substances or chemlcals were handled or
accepted at the Subject Facility. :

g the construction (materials, composition), volume, size, dates of cleaning,
and condition of each unit/area; and

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and confrol. ‘Subject to and without waiving its Objections, by way of further.answer,
WMNY responds that upon information and belief and after reasonable investigation, the .
extent of available information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced. :

h. If the unit/area described above is no longer in use, explain how such
unit/area was closed and what actions were taken to prevent or address
potential or actual releases of waste constituents from the unit/area.

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer, upon
information and belief and after reasonable investigation, WMNY responds that with the
exception of information’ pubhcly available, it is not in the possession of information
regarding the current use of the Subject Facility. '

~17. ° Provide the following information regarding any current or former sewer or
storm sewer lines or combined sanitary/storm sewer lines, drains, or ditches

discharging into Newtown Creek from the Facility:

a. the location and nature of each sewer line, drain, or ditch;
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RESPONSE:

"WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced.

b. the date of construction of each sewer line, drain, or ditch;
RESPONSE:

. WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMINY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced. ' ‘

c. whether each sewer line, drain, or ditch drained any hazardous substance,
waste, material or other process residue to Newtown Creek; and -

RESPONSE: .

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being.overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced. ‘ ’

d. provfde any documentation regarding but not limited to the followiﬁg on
any and all outfalls to Newtown Creek which are located within the
boundaries of the Facility. Your response should include, but not be

limited to:
i whether the Facility is serviced ' by or otherwise drains or
discharges to the\ outfalls and, if so, the source of the outfall;
ii. . the identify of upland facilities serviced by the outfalls;
© il the upland geographic area serviced by the outfalls; and
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.ii). ’ the zjype of outfall (i.e., storm water or smgle or multiple facility
outfall) ‘

RESPONSE:

WMNY incorporates by reference its General Objections. = Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced.

18.  Provide copies of any storm water or Facility drainage studies, including data

Jrom sampling, conducted at these Properties on stormwater, sheet flow, or

- surface water runoff. Also provide copies of any stormwater pollution

~ prevention, -maintenance plans, or spill plans developed for dtfferent.
operattons during the Company s operation of the Facility.

RESPONSE::

"WMNY ‘incorporates by réfercnce its-General Objections.. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information ou"[51de'1ts possession, custody,
-and control. Subject to and without waiving its Objectxons "WMNY responds that it never
owned or operated the Subject Facility.

19. . Connections to New York-City sewer system:

a. -~ State whether the F aczltty is connected to the New York City sewer and the
date that the Fi aczlzty was first connected;

RESPONSE:

.~ WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the -
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
- WMNY responds that upon information-and belief and after reasonable investigation, the
. extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced. '

b. . State whether the Facility has ever dtsclmrged liquid wastes other than

.through the New York City sewer system and, tf so, provide (letatls on such
discharges; ~
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RESPONSE’

WMNY 1ncorporates by reference its General Objections, Addltlonally, WMNY
spec1ﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being vague in its reference to “liquid waste”, and as
seeking information outside its possession, custody, .and control. Subject to and without
waiving its Objections, by way of further answer, WMNY responds that upon information
and belief and after reasonable investigation, the extent of its information regarding the
Subject Facility, aside from other 1nformat10n pubhcly ava11ab1e is set forth 1 in documents
being produced. ~ :

c. State whether the Facility participates in the New York Czty' pretreatment

© v program, whether the Company has ever been classified as a significant
industrial user, whether the Company has ever been in violation of sewer
use requirements or permits or received any notices of violation rélating to
use of the New York Ctty sewer system;

RESPONSE:

"WMNY incorporates by reference its General Objections. Addltlonally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome, as being vague in
failing to define “pretreatment program,” being outside the scope of 42 U.S.C. § 9604(e),
and as seeking information outside its possession, custody, and control. Subject to and
without waiving its- ObJectlons “WMNY responds that it never owned or operated the
Subject Facility. : »

b
.d.. . Provide dny information detailing the volume of liguids discharged to the
. sewers and the nature of the discharges including analytical data
detailing the makeup of the discharged liquids;

RESPONSE: S R

WMNY incorporates by reference its General ObjeCthI’lS Additionally; WMNY

" specifically objects to this RFI as being overbroad, unduly burdensome ‘and outside the

scope of 42 U.S.C. .§ 9604(e), and as seekmg information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other mformatlon
publicly ava1lab1e is'set forth in documents being produced

e Provide copies of all permits and permtt appltcatlons Jfor Industrlal
Wastewater' discharge permits;
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'RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensomé and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information -
publicly available, is set forth in documents being produced. -

FA Provide copies of all notices of violations, -correspondence, hearing
transcripts and dispositions relatmg to the Company's use of the New
York City sewer system; :

. RESPONSE:

WMNY incorporates by reference ‘its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and asseeking information outside its possession, custody,
and control. Subject to and ‘without waiving its Objections, by way of further answer,
WMNY responds that it never owned or operated the Subject Fac111ty :

g. Copy of Baseline Monitoring Reports submitted to NYC in connection

with the Company's application for an mdustrtal wastewater discharge
permit;
RESPONSE

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e); and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility. :

h. Copies of all surveys, i’eports or dnalyses deline'atingor characterizing the
.company's liquid wastes;

RESPONSE:

WMNY incorporates.by reference its General ObjeCtIOHS Additionally, WMNY
spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “liquid wastes”
and as seeking information outside its possession, custody, and control. Subject to and
without. waiving its Objections, WMNY responds that it never owned or operated the
Subject Facility. :
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i Copies of all pertodtc momtormg reports for wastes discharged through
the sewer system; and

RESPONSE: ‘

WMNY incorporates by reference its General Objections. Additionally, WMNY -
specifically objects to this RFI as being: overbroad, unduly burdensome and outside the
scope- of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “wastes
discharged,” and as seeking information outside its possession, custody, and control.
Subject to and without waiving its Objections, by way of further answer, WMNY responds
that upon: information and belief and after reasonable investigation, the extent of its
information regarding the Subject Facility, aside from other information publicly avallable
is set forth in documents  being produced :

e | Coptes of all invoices from N YC or the NY C Water Board for water and/or
' wastewater charges mcludmg any wastewater allowances.

RESPONSE

WMNY incorporates by reference its General ObJectlons Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), to the extent the requested information is publicly available,
and as seeking information outside its possession, custody, and control. Subject to and
without waiving its objections, by way of further answer, WMNY responds that upon
information and belief and after reasonable investigation, the extent of its information
regarding the Subject Fac1hty, aside from other 1nformat1on publicly available, is set forth
in documents being ploduced :

Section 4.0 Company's Operational Activities

20. Describe the natuie of your operations or business activities at the F. acility. If
the products or processes, operation or business activity changed over time,
 please identify each separate operation or activity, the dates when each
operation or activity was started and, if applicable, ceased. Also, please provide

the followzng

a Sep('zrately identify and describe the waste management businesses
conducted at each of the Facilities;

A

RESPONSE

WMNY incorporates by reference its General Objections. Additionally, WMNY
spec1ﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and\without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility.
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b. "~ In addition to the waste mandgement business, identify each other
business activity for which the Facility has been used ‘since its
acquisition by the Company, including, without limitation, trucking,

. barging, truck to barge. operations or other waste transfer, vehicle
storage, repair, service or maintenance, warehousing, leasing or other;

RESPONSE

WMNY 1ncorporates by reference its General Objections Additionally, WMNY
specifically objects to.this RFI as being overbroad and unduly vague, unduly burdensome
and outside the scope of 42 U.S.C. § 9604(e), and as seeking information outside its
possession, custody, and control. Subject to and without waiving its Objections, WMNY
responds that it never owned or operated the’ Subject Facility." , /

¢ Identzfy each industrial process employed at the Facility and the raw
materials used and the wastes generated ,

RESPONSE:

WMNY incorporates by reference its General Objections.)l Additionally, WMNY

‘specifically “objects to this RFI as being overbroad, unduly burdensome and outside the

scope of 42 U.S.C. '§ 9604(e), as being vague in failing to define “industrial process,” and
as seeking information outside its possession, custody, and control. Subject to and without
waiving its Objections, by way of further answer, WMNY responds that it never owned or
operated the Subject Facility. - :

d. ~ Provide a schematic diagram or flow chart that fully describes and/or
© illustrates the Company's operations, from time to time, on the Facility;

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY

.speciﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the

scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject F acrhty

e Proi:zde a schemattc diagram that indicates which part of the Company's
operations generated each type- of waste, including but not limited to
wastes generated by cleaning and maintenance of equtpment and
machinery and wastes resultmg Sfrom.spills of liquid matertals,
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' RESPONSE:

, WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the .
scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “waste,” and as
seeking information outside its possession, custody, and control. Subject to and.without
waiving its Objections, WMNY responds that it never owned or operated the Subject
Facility. '
f Describe all settling tank, septic system, or pretreatment system sludges or

- other treatment 'wastes resulting from the Company's operations;

RESPONSE:

WMNY incorporates by reference its General Objections. Add1t1onally, WMNY
specifically objects to-this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C.- § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility.

g Provide copies of any Material Safety Data Sheets (MSDSs) and Right-to-
. Know Notices for raw materials used in the Company's operations;

RESPONSE:

WMNY . incorporates byAreference_its‘General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad and unduly vague in failing to define -
“raw materials”, unduly burdensome and outside the scope of 42 U.S.C. § 9604(e), and as
seeking information outside its possession, custody, and control. Subject to and without-
waiving its Objections, WMNY responds ‘that it never owned or operated the Subject
Facility.

h. " Provide copiés of MSDSs for each product produced atthe F acility; and
RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY -
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “product,” and as
' seeking information outside its possession, custody, and control. Subject to and without

waiving its Object10ns WMNY' responds that it never owned or operated the Subject
Facility. :

i. . Provide product literature and advertising materials for each Company
product or service carried out at each Facility.
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" RESPONSE:

- WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI ds being overbroad, unduly burdensome and out51de the
-scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objectlons WMNY responds that it never
owned or operated the Subject Facrhty :

21.  Did the. Company store or combust coal at the Facility during the time of its
ownership or operation? If your answer is yes, please respond to the following
requests for information for all periods of tlme that the company operated at
or owned the Facility: -

a. Identify the purpdses Jor such coal storage or combustion, including if
used in energy productton, the processes in which the energy was used at
the F acrllty, : :

RESPONSE: .

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. §9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without wa1V1ng its Objections, WMNY responds that it never
owned or operated the Subject Facility. - :

b. State the means -by which the shipments of coal were delivered to the

' Facility, whether by barge, rail, truck or other, and identify the shipper

and the vendor. Describe how the coal was received at the Facility and
transported to storage facilities; ' » '

RESPONSE: =

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e) and as seeking information. outside its possession, custody,
and control. Subject to and without warvrng its Objections, WMNY responds that it never
owned or operated the Subject Facility. -

c. . Identify the volume of coal recetved at the Faczllty, the type or types of
coal (i.e. bituminous, anthracite, etc.) received and consumed on an
annual basis during the period of the Company's ownership or
‘operations, including changes over time;
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RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(¢), and as seeking 1nformat10n outside its possession, custody,
‘and control. Subject to and without waiving its Objectlons WMNY responds that it never
owned or operated the Subject Facility. ‘

d . Describe the means of storage of coal at the Facility, including whether
" the Facility employed coal pockets or other storage areas, the dimensions
and volume of such storage facilities, .and whether such storage was
indoors or outdoors and covered or uncovered. Identify on a Facility map

or diagram the location of the coal storage facilities. Describe the means

of transport of the coal from the storage facilities to the combustion
point; '

RESPONSE:

-~ WMNY incorporates by reference its General Objections. Additionally, WMNY -
“specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Fac111ty

e..  Identify how the coal ash was managed including the location and storage

‘ Jacilities for the coal ash and whether it was stored indoors or outdoors,

" covered or uncovered, the means of conveying the ash to the on-site

storage facilities, the location of the storage facilities, and, if sent for

disposal, identify the disposal companies. State whether the ash was ever

used at the Facility, whether as fill or for any other purpose, or-if it was

~in any other manner disposed of at the Facility and, if so, describe the
circumstances and identify the areas of disposdl on a Facility map;

RESPONSE:

A WMNY incorporates by reference 1ts General Objections. Additionally, "WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the - -
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
- owned or operated the Subject Facility.

JA State wlzether there were Company written manuals providing for coal
purchase, storage, maintenance of storage facilities, - transport,.
consumption, or ash management and, if so, provide a copy of such
wrztten materials; and
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RESPONSE

WMNY 1nc0rporates by reference its General Ob_]ectlons Additionally, WMNY
. specifically objects. to this RFI as being overbroad, unduly burdensome and outside the
- scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objecnons WMNY responds that it never
owned or operated the Subject Fac1hty

g. State whether there were any permits associated with the coal receipt,

storage, or consumption or ash management and, if so, prowde a copy of
such permtts :
RESPONSE:

WMNY 1ncorporates by reference its General Objections. Addltlonally, WMNY
spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
~ owned or operated the Subject Facﬂlty -

22.  Describe the recetpt, storage and off shipment of chemicals, raw materials,
intermediary product, and f nal ' product (including, without limitation
petroleum) at the Facility. For each question, identify the time period covered

by your response. Please provide a copy of Company manuals that over time ™
were m effect describing these procedures :

a. - F or receipt of materials, please identify.‘
( i. all such materials (inchiding, ‘without limitation, petroleum)
. received, stored at or shipped from the Facility;
i, its method of shipment to the facility (e.g., pipeline, barge, rail,
tanker, truck, or other);

iii. testing, if any, upon receipt of such material, for quality, for

’ conformity to specification, for contamination or otherwise; and
iv. treatment, if any, at the Facility of any material shipped to the

facility, prior to storage in tanks at the facility.
RESPONSE:

WMNY 1ncorporates by reference its General Objections: Addmonally, WMNY
spe01ﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “product” or

“materials,” and as seeking information outside its possession, custody, and' control.
Subject to and ‘without waiving its Objections, WMNY responds that it never owned or
operated the Subject Facility.
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b. For metals and metal compounds (including but not limited to raw
materials, scrap, byproducts, ash, wastewater and wastes containing
metals or metal compounds but not including metals as components of

' structures or equipment): Identify any metals and metal compounds
previously or currently used or otherwise present at the Facility; the
purpose for each of them; any testing done on such’ materials; and the
method and location of use, storage and other handling of such materials
at the Facility. Identify all spills, emissions, discharges and releases of
any such substances at or from the Facility since the time that your
Company owned or operated the Facility. Please provide any MSDSs for

each such substance. v

RESPONSE:

WMNY 1ncorporates by reference its General Objec‘uons Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being overbroad and vague in seeking information about
“metals” and “metal compounds,” and as seeking information outside its possession,
custody, and control. Subject to and without waiving its Objectlons WMNY responds that
it never owned or operated the Subject Facility. -

c For polychlorinated biphenyls ("PCBs"): Identify any PCBs previously
‘or currently used or otherwise present at the Facility, including, but not
limited to (i) PCBs in plasticizers, fire retardants, paints, water-proofing,
railroad ties, heat stabilizing additives for adhesives, and other materials;
(ii) PCBs in capacitors, transformers, vacuum pumps, hydraulic Systems,
and other devices; and (iii) PCBs in raw materials, wastes, wastewater,
scrap, and byproducts. Identify the purpose for each of them; any PCB
testing done on such materials; and the method ‘and location of use,
storage and other handling of PCBs at the Facility. Identify all spills,
emissions, discharges and releases of any PCBs at or from the Facility
since the time that your Company has owned the F aczlzty Please provide
any MSDSs for PCBs at the F. actlzty '

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome. and outside the -
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility. -

v | _ ‘ :
d. Provide copies of any recbrds, including Company manuals or written
procedures that you have in your possession, custody or control relative to
the activities described in this Question.
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RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being vague as to the subject of information sought, and
as seeking information outside its possession, custody, and control. Subject to and without
waiving its Objections, WMNY responds that it never owned or operated the Subject
Fac111ty S

23.  Describe the years of use, purpose, quantity, and duration of any application of
pesticides or herbicides on the Fac:llty Provide the brand name of all
pesticides or herbicides used

RESPONSE: .

WMNY incorporates by reference its.General Objections. Additionally, WMNY
specifically objects to this RFI as' being overbroad, unduly burdensome and . outside the
scope of 42 U.S.C. § 9604(e) as being overbroad and vague in its reference to the terms
- “application,” “pesticides,” and “herbicides,” and as seeking information outside its
possession, custody, and control. Subject to and without waiving its Objections, by way of
further answer, WMNY responds that upon information and belief and after reasonable
* investigation, the extent of its information regarding the Subject Facility, aside from other
information publicly available, is'set forth in documents béing produced.

24.  For all periods of the Corhpany s ownership or-operation of the Facility, |
_describe how wastes transported off the Facility for disposal or treatment were
han(lled Stored, and/or treated prior to transport to the disposal facility.

RESPONSE:.

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to' this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and’control. Subject to and without waiving its Objections, WMNY responds it never
~ owned or operated the Subject Facility.

25. Describe the cleaning and maintenance of the equlpment and machmery
involved in these operations, including but not limited to:

a. . thetypes bf materials used to clean/maintain this equipment/macllinéty;
RESPONSE: -
WMNY incorporateé by reference its General Objections. Addltlonally, WMNY.

specifically objects to this RFI as being overbroad, unduly burdensome and outside the -
scope of 42 U.S.C. § 9604(e), and as seekmg information outside its possessmn custody,
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and control. Subject to and without waiving its ObjCCthIlS WMNY responds that it never '
owned or operated the Subject Facility.

' ‘b. tize monthly or ann ual quantity of each such material used;
RESPONSE

WMNY 1ncorporates by reference its General Objectlons Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
-and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility.

c. - the types of materials spilled in the Company's operations;
RESPONSE:‘

‘WMNY incorporates by reference its General Objections. Additionally, WMNY
spec1ﬁca11y objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seekmg information outside its possession, custody,
and control. Subject to and without.waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility.

d. the materials used to clean up those spills;
RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seekmg information outside its possession, custody,

and control. Subject to and without waiving its Objections, WMNY responds that it never
~ owned or operated the Subject Facility.

e the methods used to clean up those spills;
RESPONSE:

WMNY incorporates by reference its General Objectioné. - Additionally, WMNY
specifically ‘objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never

owned or operated the Subject Facility.

[ where the materials used to clean up those spills were disposed of;
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RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly ‘burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody, .-
and control. Subject to and without wa1v1ng its Ob_]CCthIlS WMNY responds that it never
owned or operated the Subject Facility.

g provide copies of Company manuals or procedures relatmg to cleanmg of
equtpment and machinery and the Facility; and

RESPONSE: {

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objectlons WMNY responds that it never
owned or operated the Subject Facility. :

h. provide copies of all records of such cleaning and maintenance including
internal records and records from any outside vendor for such services.

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically’ objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Ob_]eCtIOIlS WMNY responds that it never.
owned or operated the Subject Fa01hty

26. "~ Describe all wastes dlsposed by the Company into drams at the Faaltty,
including but not lzmtted to: :

a.  the nature and clzemical composition of each type of waste;
RESPONSE:

. WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and .as seeking information outside its posséssion, custody,
and control. Subjeéct to and without waiving its Objections, WMNY responds that it never

owned or operated the Subject Facility.

b. = the approximate qdahti'ty of those wastes disposed by month and year;
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RESPONSE:
WMNY incorporates by reference its General Objections. Additionaﬂ}-}, WMNY
- specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,.
and control. Subject to and without waiving 1ts Objections, WMNY responds that it never
owned or operated the Subject Facility.
c the location to which these wastes draihed (e.g. septic system or stor(tge
tank at the Facility, oil-water separator, pre- treatment plant New York
Ctty sewer system); and

RESPONSE:

WMNY incorporates by reference its General Objections.  Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the.
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody, ‘
and control. Subject to and without. wa1v1ng its Objectlons WMNY responds it never
- owned or operated the Subject Facility. '

d. K whetlzer and what pretreatment was provided.
: RESPONSE

, WMNY 1ncorporates by reference its General Objecnons Additionall‘y, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and’ without waiving its Objections and subject to information -
- otherwise provided in its Response and documents being produced. Subject to and without "
waiving' its Objections, WMNY responds that 1t never owned or operated the Subject
Facdlty : ‘

27. 'Identify all oil/water separators at the Facility during the Company's
-ownership or operation including dates of installation, dates of replacement or
major modification, purpose of installation and source of influent, location of
discharge. Provide a copy of each permit and permit application, influent and
effluent sampling-results and copies of all submissions to federal, state, city or
county environmental agencies or public health agencies relatmg to otl/water
: separators. - : . '

RESPONSE: - " )

WMNY incorporates by reference its General Objections. Addltlonally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. §'9604(e); and as seeking information that is publicly available and/or -
“outside its possession, custody, and control. Subject to and without ‘waiving its Objections,
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WMNY responds that it never owned or operated the Subject Facility.

- 28.

Identify each fixed above-ground storage tank a'hd each fixed. below-ground
storage tank that is or was situated. on the Facility during the Company's
ownership or operation. For each tank, identify the date of installation, the
dates and nature of major modifications, the datés and nature of spill
detection equipment, the dates and nature of cathodic protection equipment,
and description or drawings of tanks, identity of contents that have been
stored-in the tank both before (if known) or during the Company's ownership
or operation, and the practices of cleaning at the time of any echange in items

stored, and the manner of ultimate disposal of wastes from the tank. Identify

procedures for addressing spills from the tanks and identify all spills that have
occurred during the Company's ownership of the Facility. Provide a copy of
all permits relating to the tank and provide a copy of all Company written

~manuals or procedures, including manuals that have been superseded by

newer manuals or procedures, addressing use and maintenance of such tanks.

RESPONSE:

WMNY incorporates by reference its General Objections. Addit_ionally, WMNY

specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility.

- 29.

Identify each pipeline serving the Facility that is or was situated on the

- Facility property (either above- or below- ground) during the Company's
- ownership or operation. For each pipeline, identify the owner and the operator

for the pipeline and the owner or operator of the pipeline to which such

.segment is connected, and provide a copy of all permits relating to the pipeline

on the Facility, the date of installation, all materials transported to the Facility
through the pipeline, including crude petroleum or petroleum products,
additives, other refining materials, batch separators, natural gaé, ’
manufactured gas, other fuel sources, chemicals and/or other materials.

| Describe pipeline cleaning processes and procedures for handling and
 disposal of wastes in the pipelines including mixed batches of materials in the

pipeline. Identify procedures for addressing spills from the pipelines and
identify all spills that have occurred during the Company's ownership of the

Facility. Please provide a copy of all Company written manuals or procedures,

including manuals that have been superseded by newer manuals or

procedures, which address or regulated use and maintenance of such
- pipelines.
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RESPONSE:

WMNY 1ncorporates by reference its General Objections. Additionally, WMNY
~ specifically objects to-this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject F'acility. ' ‘ ‘

Section 5. 0 Regulatory Informatlon

30. Identtfy each federal; state and local authortty that regulate or regulated
environmental concerns relating to the ownership or operation at the Facility,
the activity regulated, and the applicable federal, state and local statute. or
regulation from which such regulation was derived. ‘

RESPONSE:

WMNY incorporates by reference its General Objections. Addit_ionally, WMNY

- specifically objects to this RFI as being vague, overbroad, unduly burdensome and outside

the scope of 42 U.S.C. § 9604(e), as calling for conclusions of law, and as seeking publicly
available information and information outside its possession, custody, and control. Subject
to and without waiving its Objections, by way of further answer, WMNY responds that
upon information and belief and after reasonable investigation, the extent of its information
regardlng the Subject Facility, aside from other information publicly available, is set forth
in documents being produced.

31. Descrzbe all occurrences associated with violations, citations, defi czenczes,
and/or accidents concerning the Facility related to environmental concerns.
Provide copies of all documents associated with each ‘occurrence described.

 RESPONSE: o | I

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being vague, overbroad, unduly burdensome and outside‘
the scope of 42 U.S.C. §'9604(e) as being unduly vague in failing to define “occurrences,’
and as seekmg publicly available information and information outside its possession,
custody, and control. Subject to and without waiving its Objections, by . way of further
answer, . WMNY responds  that - upon information and belief "and after reasonable
*investigation, the extent of its information regardmg the Subject Facility, aside from other
- information publicly available, is set forth in documents being produced. .

32, Provide a list of all local, state, and federal em{ironmental permits which have
been applied for or issued to the Company with respect to the Facility for any
media, e.g., water (including SPDES and NPDES, NYC sewer permit,
Industrial Pretreatment Program permit or any other wastewater discharge
related governmental authorization or notice), excavation and fill in navigable

L4
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waters, dredging, tidal wetlands, air, solid_waste or hazardous waste, bulk
storage, industrial wastewater, etc. under any environmental statute or
regulation. Provide a copy of each federal and state permzt the appltcattons

for each permzt ‘

' RESPONSE'

WMNY incorporates by reference its General Objections. Addrtronally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information that is publrcly available and/or
outside its possession, custody, and:control. ‘Subject to and without waiving its ObJectrons
WMNY responds that it never owned or operated the Subject Facility.

33.  Has the Company or any affiliate, contractor, or agent associated with ‘t“he x

- Company or an affiliate, or any individual associated with any of the foregoing

ever been accused of any criminal violation in connection with any operation

“at the Fac:ltty If so, describe the dtsposmon of such accusatton and provzde
detazls on such accusation.

RESPONSE:

WMNY incorporates by reference its General Objections. ‘Additionally,‘ WMNY-
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U;S.C. § 9604(e), and as seeking information outside its possession, custody, -
and control. Subject to and without waiving its Objections, WMNY responds it never
owned or operated the Subject Facility. By way of further answer, WMNY responds that

* . upon information and belief and after reasonable investigation, the exteit of its information

regarding the Subject Facility, aside from other information publicly available, is set forth
.in documents bemg produced

34. Was a Notiﬁcation of Hazardous Waste Activity ever filed with EPA or New
York State for any activity at the Facility during the period that the Company
or any affiliate owned or operated at the Facility. If so, provide a copy of such
notification and the response given by EPA or New York State mcludmg the
RCRA z(lenttf ication number assigned.

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
" scope of 42 U.S.C. §9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the. Subject Facility. By way of further answer, WMNY responds that

upon information and belief and after reasonable investigation, the extent of its information ‘

regarding the Subject Facility, aside from other information publicly available, is set forth
- in documents being produced.
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" 35. Did the Company or any affiliate ever have "interim status" under RCRA at the
Facility? If so, and the Facility does not currently have interim status;
describe the circumstances under which the Facility lost interim status.

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeklng information outside its possession, custody, -

“and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility. By way of further answer, WMNY responds that
upon information and belief and after reasonable investigation, the extent of its information
regardmg the Subject Facility, aside from other mformatlon pubhcly available, is set forth
in documents bemg produced

36.  Identify all state or city offices to which the Company has sent or filed
hazardous substance or hazardous waste information. State the years during
which such mformatzon was sent/f iled.

RESPONSE

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague and overbroad in its request for
“information,” and as seeking information outside its possession, custody, and control.
Subject to and without waiving its Objections, by way of further answer, WMNY responds
that upon information and belief and after reasonable investigation, it never filed or.sent
hazardous substance or hazardous waste information to any office regarding the Subject
Facility. -

37.  Has the .'Company .or the Company's contractors, lessees, tenants, or agents
ever contacted, provided notice to, or made a report to the New York State
Department of Environmental Conservation or New York City Department of
Environmental Protection or any other state or city agency concerning an
incident, accident, spill, release, or other event involving the Facility. or
involving Newtown Creek? If so, describe each incident, accident, spill,
release, or other event and provide copies of all communications between the
Company or its agents and NYSDEC, NYCDEP NYSDOH, NYCDOH or any
other state or city agency. .

RESPONSE:
WMNY incorporates by reference its General Objections. Addltlonally, WMNY

specifically objects to this RFI as being overbroad, unduly burdensome and outside the
~ scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody, .

ACTIVE 20158409v] 4



Facility (iv): 222 Morgan Avenue ‘ Fifth Supplemental Response of WMNY
' ' Re: Newtown Creek Superfund Site

and control. SubJect to and without walvmg its Objections, by ‘way of further answer,
WMNY responds upon information and belief and after reasonable investigation, WMNY
never contacted, provided notice to, or made a report to any agency concerning the Subject
Facility. '

Section 6.0 Facility Releases, Investigations and Remediation

38.  Identify all leaks, spills, or releases into the environment of any waste,
including hazardous substances, pollutants or contaminants, industrial waste or
petroleum that have occurred at or from the Facility. In addition, identify and
provide copies of any documents regarding:

a. - the rlaie of each releases; .
RESPONSE:

WMNY incorporates by reference its General Objections. * Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
“scope of 42 U:S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced.

b. - how the releases occurred, e.g. when the substances were being stored, ‘
delivered by a vendor, transported or transferred (to or from any tanks,
(Irums, barrels, or recovery units), and treated;

RESPONSE:

WMNY: incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, .custody,
and control. - Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable 1nvest1gat10n the
extént of its information regarding the Subject Facility, aside from other 1nformat10n
publicly avallable is set forth in documents being produced.

c the identity of the material released and the amount of each released;
RESPONSE:
WMNY rncorporates by reference its General Objections. Additionally,” WMNY

specifically 'obj)ecrs to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
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and conirol Subject to and without waiving its Objections, WMNY incorporates by
.reference its Response to RFI 38(a) _

d. wlzere such releases occurred;
-RESPONSE: | | :

WMNY incorporates by, reference its General Objections.. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside ‘the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objectlons WMNY 1ncorporates by
reference its Response to RFI 38(a). -

e activities undertaken in response to each such release or threatened

release, including the notification of any agencies or governmental units

" about the release and the remediation and the regulato::v dtsposztlon
concerning such release; and

RESPONSE:
~ WMNY incorporates by reference its General Objections.” Additio‘nall};, WMNY

speciﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,

“and control. Subject to and' without waiving its Objections, WMNY 1ncorporates by .. ‘

reference its Response to RFI 38(a).

A t(lentzfy all fi f res, explosions or other similar events that have occurred at
the Facility during the Company's ownership or operation that required
response either by a Facility employee or a New York City responder or
that was the subject of a subsequent investigation by a New York City -
agency. Identify the location on a Facility map where each of the events
‘occurred and identify the items that were combusted in whole or part,

; including, " without limitation, " hazardous substances, pollutants or -
contaminants, industrial waste or petroleum. Provide a copy of all reports
of the event, whether such reports are the Company's private reports or
are publzc reports in the Company!s possession. _ ,

RESPONSE: L

" WMNY incorporates by. reference its General Objections. "Additionally, WMNY:
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as secking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY responds that it never
owned or operated the Subject Facility.
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39.  Was there ever a spill, leak, release or discharge of waste, or process residue,
including hazardous substances, pollutants, contaminants, industrial waste, or
petroleum into any subsurface disposal system or floor drain inside or under a
building on the'Facility? If the answer to the preceding question is anything
but - an unqualified "no", provide details of each event and any
communication with any federal, state or city regulatory body

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside -
.the scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession,

- custody, and control. Subject to and without waiving its Objections, by way of
further answer, WMNY responds that upon information and belief and after
reasonable investigation, the extent of its information regarding the Subject Facility,
aside from other information publicly available, is set forth in documents being
produced.

40.  Has any contaminated soil ever been excavated or removed from the Facility?
Unless the answer to the preceding question is anything besides an
unequivocal "no", identify and provide copies of any documents regarding:.

a. Reasbh for soil exeavation; »
RESPONSE:

, WMNY mcorporates by reference its General Objections. Additionally, WMNY
: spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the

scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced.

'

b. docation of excavation presented on a map or aerial photograph;
RESPONSE:

WMNY incorporates by reference its General Objections. "Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY incorporates by
reference Response to RFI 40(a).

c manner and place of disposal and/or storage of excavated soil;
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RESPONSE:

- WMNY incorporates by refererice its General Objectioné.‘ Additionally, WMNY
specifically objects to this' RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and’ control. Subject to and without waiving its Objectlons WMNY incorporates by
reference Response to RFI 40(a). , :

' d. a dates. of sozl excavation and amount of soil excavated;
RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its posséssion, custody, -
and control.. Subject to and without waiving its Objections, WMNY mcorporates by
reference Response to RFI 40(a). :

e..- allanalyses or tests and results of analyses of the soil that was removed
Jrom the Facility;

RESPONSE: -

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control.  Subject to and without waiving its Objections, WMNY incorporates by
reference Response to RFI 40(a).-

f. Call conﬁrm’atory analyses or tests and resulls of analyses of the excavated
o area after the soil was excavated and removed from the area; and

* RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without wa1v1r1g 1ts Objectlons WMNY incorporates by
reference Response to RFI 40(a). :

g - all persons, mcludmg contractors, with mformatton about (a) through (f)
of this question. -
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RESPONSE-

- WMNY incorporates by reference its General ObjGCUOnS Additionally, WMNY
spemﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objectlons WMNY 1ncorporates by
reference Response to RFI 40(a). :

41. Have you treated, pumped' or taken any kind of response action on
groundwater under the Facility? Unless the answer to the precedmg questton
is anything besides an unequivocal "no", identify and provide copies of any
documents regardmg

4. reason for groundwaier’ action;
RESPONSE

WMNY 1ncorporates by reference its General Objectlons Additionally, WMNY .
spe01ﬁcally objects to this RFI as being overbroad, unduly burdensome and outside the

. scope of 42 U.S.C: § 9604(e), and as seeking information outside its possession, custody,

and control. Subject to and without. waiving its Objections, WMNY responds that upon
- information and belief and after reasonable investigation, the answer is no.

b. ‘whether the groundwater contains or contained hazardous substances,
pollutants, - contaminants, industrial waste, or petroleum, what the
constituents are or -were which the groundwater contained, and why the
orounrlwater contained such constituents;

{

RESPONSE-

WMNY incorporates by reference its General ObJectlons Additionally, WMNY
specifically objects to .this RFI as.being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Objections, WMNY mcorporates by

reference Response to RF1 41 (a)

e all analyses or testsﬁand results of analyses of the groundwater;

¥

RESPONSE:

. WMNY incorporates by reference its General Objections. ~ Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its pOSSession custody, .
and control. Subject to and without waiving its Objectlons WMNY mcorporates by
reference Response to RF1 41(a).
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d. if the groundwater action has been completed, describe the baSls Sfor
ending the groundwater action; and

[

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its ‘Objections, WMNY incorporates by
reference Response to RFI 41(a). -

e. all persons, including contractors, with znformatzon about (a) through d
of this question. :

RESPONSE: : | -

WMNY incorporates by reference its General Objectlons Addmonally, WMNY
specifically objects to this RFI as bemg overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its Ob_]eCtIOIlS WMNY 1ncorporates by
reference Response to RFI'41(a). l

42. Was there ever a spill, leak, release or discharge of a hazardous substance,

‘ waste, or material into Newtown Creek from any equipment, structure, or
activity occurring on, over, or adjacent to the Creek? If the answer to the.
preceding question is anything but an unequtvocal "' identify and provide
copies of any documents regarding: : ‘

a. the nature of the hazardous substance, waste, or materml sptlle(l leaked,

released or discharged;
RESPONSE: -

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and' outside the
scope of 42 U.S.C. § 9604(e), and as secking information outside its possession, custody,
and control. Subject to and without waiving its Objections, by way of further answer,
WMNY responds that upon information and belief and after reasonable investigation, the
extent of its information regarding the Subject Facility, aside from other information
publicly available, is set forth in documents being produced. '

b.  the dates of each shch occurrence;I
RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
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chpe"o'f.‘42'U S.C. § 9604(e), and as seeking information outside its possession, custody,
and control. Subject to and without waiving its ObjCCthl’lS WMNY incorporates by
reference Response to RFI 42(a).

c. the amount and location of such release,

- -

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custodys, -
and control. ‘Subject to and without waiving its Objectlons WMNY incorporates by
reference Response to RF1 42(a). :
, ¢

d. whether sheens were created on the Creek by'the release; and
RESPONSE:

WMNY incorporates by reference its General Objections. Additionally,WMNY
specifically objects-to this RFI as being vague, overbroad, unduly burdensome and outside -
the scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession,
custody, and control. Subject to and without waiving its Objectlons WMNY incorporates
by reference Response to RFI 42(a).

e.  whether there ever was a need to remove or dredge any solid waste, bulk
product, or other material from the Creek as a result of the release? If so,
please  provide information and description of when such
removal/dredging occurred, why, and where the removed/dredged
‘materials were disposed. '

RESPONSE: ’

WMNY incofporates by reference its General Objections. Additionally, WMNY
specifically -objects to this RFI as being overbroad; unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking information outside its possession, custody,
and contiol. Subject to and without waiving its Objections, WMNY 1ncorp0rates by
reference Response to RFI 42(a)

43. - Descrtbe the purpose for, the date of initiation and completton, and the results
of any investigations of soil, water (ground or surface), sediment, geology,
hydrology, or air quality on or about the Facility. Provide copies of all data,
reports, and other documents that were ‘generated by the Company or any
contractor or consultant, or by a federal or state regulatory agency related to
the investigations that are described.

s
1
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RESPONSE:

WMNY- incorporates by reference its.General Objections. Additionally, WMNY .
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “investigation,”
and as seeking information outside its possession, custody, and control. Subject to and
without waiving its Objectlons by way of further answer, WMNY . responds that upon -
information and belief and after reasonable investigation, the extent of its information
regarding. the Subject Facility, aside from other 1nformat10n pubhcly available, is set forth -
in documents being produced.

44.  Describe any remediation or response actions that you or your agents or
.consultants have ever taken or are currently taking at the Facility, either
voluntarily or as required by any state, local or federal entity. If not otherwise
already provided under - this Information Request, provide copies of all
enforcement agreements with 'regulatory agencies pursuant to which such
response actions were undertaken as well as. all reports of mvesttgatzons or
cleanup activities on the Facility. :

" RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “investigation,”
and as being overbroad in seeking information outside its possession, custody, and control.
Subject to and without waiving its Objections, WMNY responds, upon information and
belief and after reasonable investigation, that it has taken no such actions. -

45. State whether you are planmng to perform any investigations of the soil, water
(ground or surface), geology, hydrology, and/or air quality on or about the
Facility? If so, identify: the purpose, nature, and scope of such investigations
and the dates when you plan to undertake such investigations.

RESPONSE:

. WMNY incorporates by reference its General Ob}ectlons Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. §9604(c), and as being unduly vague in failing to define

“investigation.” Subject to and without waiving its Objections, WMNY responds that the
answer is no.

46. Provzde a copy of all envzronmental investigation “reports of the Facility

" including investigations undertaken at the times of acquisition and transfers of
the F aczhty by the Company. :
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- RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
“scope of 42 U.S.C. § 9604(e), as being unduly vague in failing to define “investigation” -
and as seeking business confidential information and information outside its possession,
custody, and, control. Subject-to and without waiving its Objections, WMNY responds that
it never acquired or transferred the Subject Facility. '

Section 7.0 .Compliance with this Request and Financial Information
47.  Persons and Sources Consulted in Your Response: Identify all persons, other

than counsel, that the Company consulted, and all sources that the Company
reviewed in responding to this request, including, but not limited to: .

a. the names of persons consulted, the contact information for such person,
and if the person is a current or former employee, the job title and
responsibilities for such persons and the dates of employment, and
identify which questions the person was consulted about; and

RESPONSE:

WMNY incorporates by.réferencé its General Obje_ctibns. Additionally, WMNY |
specifically objects to this RFI as being overbroad. Subject to and without waiving its

Objections, WMNY states that the persons listed below were consulted in responding to the
RFI: _ o ;

Jay A. Kaplan

. Waste Management
Manager
- Environmental Protection
123 Varick Avenue
Brooklyn, NY 11237

~ Debra Kopsky
Paralegal — Health, Safety & Environment
Waste Management ‘
720 E. Butterfield Road
Lombard, IL 60148

Deborah Nendick ‘
Senior Manager — Real Estate
Waste Management

720 E. Butterfield Road
Lombard, IL 60148
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Molly Escalante, Paralegal
Waste-Management

1001 Fannin Street
Houston TX 77002

Karen L. Osilka, Semor Paralegal
Waste Management — Eastern Group Law Department

+ 100 Brandywine Blvd., 3" Floor -
Newtown, PA 18\940

-

Brendan Sheehan

Waste Management ,

720 E. Butterfield Road - . -
.Lombard, IL 60148

b. a description and the location of where all sources reviewed are currently
located, and the questions to which such sources relate.

RESPONSE: ' /

WMNY incorporates by reference-its General Objections. Subject to and without
waiving its Objections, WMNY states that the locations of sources reviewed in preparation .
of this Response included but are not limited to: 123 Varick Avenue, Brooklyn, NY; 1001
Fannin Street, Houston, TX; 100 Brandywine Blvd, 3™ Floor, Newtown, PA; and 720 E.
Butterfield Road, Lombard, IL. WMNY reserves the right to amend and/or supplement
this Response as its mvest1gat10n contmues and ‘as additional information becomes
available.

48.  Identify all individuals who currently have and those who have had
responsibility for the Company's environmental matters (e g. responszbtltty for
the disposal, treatment, storage, recycling, or sale of the Company's wastes).
Also provtde each such individual's job title, duties, dates performing those
duties, supervisors for those duties, current position or the date of the
individual's reszgnatton, and the nature of the information possessed by such
m(ltwduals concerning the Company's waste management

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking business confidential information. Subject to
and without waiving its Objections, WMNY reserves the right to amend and/or supplenient
this Response as its investigation continues and as additional information becomes
available. ’
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49. Financial_Information: Provide a copy of the Company's certifi ed annual
financial statements for each of the most recent three years.

RESPONSE:

y WMNY incorporates by reference its General Ob_]CCthIlS Subject to and without
wa1v1ng its Objections, WMNY reserves the right to amend and/or supplement this
Response as its investigation continues and as additional information becomes available.

" 50. Insurance and Indemnification:

a.  Provide a schedule of liability insurance policies that provided coverage .
' . for the Company with respect to the Facility. Please list all policies from
the Company's initial ownership or initial operation of the Facility to the
current date, showing the insured, insurer, broker or agent from whom
you procured such insurance (if any), policy number, effective dates of the
" policy, and liability limits. Provide a copy of the Declaration Page for each
such insurance policy. For any insurance policy that the Company no
longer has in its possession, provide a copy of relevant records tendmg to

_show the existence of such policy;

RESPONSE:

WMNY 1ncorp0rates by reference its General Objectlons Additionally, WMNY -
specifically objects to this RFI as being overbroad, unduly burdensome and outside the .
scope of 42 U.S.C. § 9604(e), and as seeking business confidential information and
information outside its possession, custody, and control.

b. . Provide a schedule of casualty insurance 'policiés since the time of initial
ownership or operation of the Facility, with the same information called
for in the previous subparagraph that may provide coverage for cle(mup
of the Facility;

" RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI.as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. § 9604(e), and as seeking business confidential information and
information outside its possession, custody, and control. -

C "Has the Company made claims under any policy in connection with
. envtronmental liability or envtronmental casualty in connection with the
" Fi aczlzty? If the Company has ever made such a claim, provide a copy of
_all notices and correspondence in connection with such clazm, and state

- the disposition of such claim; '
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RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
"~ scope of 42 U.S.C. §9604(e), and as seeking business confidential information and
information outside its possession, custody, and control. Subject to and without waiving its
Objections, WMNY reserves the right to amend and/or supplement this Response as.its
investigation continues and as additional information becomes available. ”

d. Identify each entity that may have a duty to indemnify. the Company for
any potential liability in connection with the Facility or the Site, identify
the circumstances giving rise to the indemnity, and provide a copy of any
document that reflects a requirement to indemnify the Company; and

RESPONSE:

WMNY incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and outside the
scope of 42 U.S.C. §9604(e), and as seeking business confidential information and
information outside its possession, custody, and control, Subject to and without waiving its
Objections, WMNY reserves the right to amend and/or supplement this Response as its
investigation continues and as additional information becomes available. ‘ '

e. Identify each entity that the Company has agreed to indemnify for any

. potential liability in connection with the Facility or the Site, identify the

circumstances giving rise to the indemnity and provide a copy of any
document that reflects a requirement to indemnify by the Company.

- RESPONSE:

WMNY -incorporates by reference its General Objections. Additionally, WMNY
specifically objects to this RFI as being overbroad, unduly burdensome and-outside the
scope of 42 U.S.C. §9604(e), and as seeking business confidential information and .
information outside its possession, custody, and control. Subject to and without waiving its
~ Objections, WMNY reserves the right to amend and/or supplement this Response as its
~ investigation continues and as additional information becomes available. |
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STATE OF NEW YORK
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the Motion for an Order
Without a Hearing for the Alleged Violations :
of the Environmental Conservation Law ("ECL") : NOTICE OF
Articles 3,27 and 71 and Title 6 of the :  MOTION FOR AN
Official Compilation of Codes, Rules, and : ORDER WITHOUT
Regulations of the State of New York (6 NYCRR") Part 360 : A HEARING

by
B ' R2-0399-98-03
EASTERN ENVIRONMENTAL SERVICES, INC., AND
EASTERN TRANSFER OF NEW YORK, INC.

Facility: Eastern Transfer of New York, Inc.
222 Morgan Avenue
Brooklyn, NY 11237 -

(Kings County) . Respondents.

SIRS:

PLEASE TAKE NOTICE THAT upon the annexed affirmation of Laurie Silberfeld,
Esq., sworn to on May 18, 1998, and the exhibits attached thereto, the staff of the New York
State Department of Environmental Conservation ("DEC" or "DEC Staff"), hereby move for an
Order Without a Hearing (“Order”), pursuant to 6 NYCRR 622.12, against Respondents for
violation of Articles 3, 27 and 71 of the Environmental Conservation Law ("ECL"). DEC staff
seeks an Order: ‘

L. Declaring that the Respondents violated ECL §27-0707 and 6 NYCRR Part 360
when they constructed a building as a part a solid waste transfer station facility located at 222
Morgan Avenue, Brooklyn, NY, Kings County without the necessary permits;

2. Requiring Respondents to cease and desist from conducting putrescible solid waste
transfer station and construction and demolition debris management operations at the Facility
unless and until the necessary permits are obtained for such activities;

3. Directing Respondents to remove any and all remaining solid waste materials at
the Facility in accordance with Part 360 requirements; and ‘

4, Directing Respondents to notify all customers of the Facility of the Summary
Order enjoining the Facility's operations and advising such customers transporters to make
alternative transport and/or disposal arrangements until further notice;
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On the basis of the affidavits submitted herewith, DEC Staff states that there is no
material issue of fact and that DEC is entitled to judgment as a matter of law.

WHEREFORE, DEC moves for a Summary Order detérmining that DEC is entitled to
judgment and the relief hereinafter requested as a matter of law and for its prayer of relief

requests that:

1.

Resporidents be directed to immediately cease operating and cease
acceptance of materials at the facility;

Respondents be directed to cease and desist from further construction of the
building and other improvements at the facility unless and until Respondents have
been issued all necessary permits;

Respondents be directed to submit a plan within Thirty (30) Days of the date of

" the Summary Order, for DEC Staff review and approval, which identifies the

steps that may be necessary, if any, to stabilize the building described above so as
to minimize the risk of damage while the Respondents await a determination on
their pending permits to construct and operate the facility;

Respondents be directed to remove from the facility all remaining scrap metal,
construction and demolition debris, solid waste and any other wastes at the facility
within 30 days of the service of this Order;

Respondents be required to pay a civil penalty pursuant to ECL §71-2703 and the

~ stipulated penalty provisions of the 1990 Order of at least $115,000 plus $1,000

for each day that Respondents continue to operate the Facility in violation of ECL
§27-0707 and Part 360 beyond the date of this Motion;

Respondents be directed to advise their customers and transporters of the Order
enjoining operations at the Facility until further notice and post conspicuous
notices at the Facility advising of the closure;

DEC be granted such other and further relief as may be deemed
just and proper.

PLEASE BE ADVISED THAT, pursuant to 6 NYCRR Part 622 and Article 3 of the
State Administrative Procedures Act, Respondents must submit a response to the attached
Motion for Summary Order within twenty (20) days after receipt of this Notice, in accordance
with 6 NYCRR 622.12(c) by delivering or mailing a response to the New York State Department
of Environmental Conservation, Office of Hearings, 50 Wolf Road, Albany, New York. Service
shall also be made upon the DEC Region 2 Office at 47-40 21st Street, Long Island City, N.Y.

2

NC07294



EASTERN TRANSFER/R2-0399-98-03/DRAFT SUMMARY ORDER 5.18.98

11101. Upon receipt of a timely response, an Administrative Law Judge ("ALJ") will review this
Notice of Motion for Summary Order, supporting affidavits and exhibits hereto, and
Respondents' response, along with any accompanying affidavits, evidence or proofs submitted on
Respondents' behalf, and rule on the Motion for Summary Order.

PLEASE BE FURTHER ADVISED THAT, the Motion shall be granted if, upon all
the papers and proofs submitted, the claim shall be established sufficiently to warrant the
granting of summary judgment under the Civil Practice Law and Rules. Likewise, where the
Motion, as here, includes several claims, the Motion may be granted in part if it is found that
some but not all such claims or any defense thereto is sufficiently established. Upon determining
that the Motion should be granted, in whole or in part, the ALJ shall prepare a Report and submit
it to the Commissioner pursuant to 6 NYCRR Part 622.18, whereupon the Commissioner shall
make a final determination based upon the record submitted to him, a copy of which will be
served upon all parties.

PLEASE BE FURTHER ADVISED THAT the Motion shall be denied as to one or
more claims if any party shows the existence of facts sufficient to require a hearing. In that case,
the ALJ will, if practicable, ascertain what facts are not in dispute or are uncontraverted and shall
make an order specifying such facts. Upon the issuance of such a ruling, the moving and
responsive papers will be deemed to be the complaint and answer, respectively, and the Hearing
will proceed with respect the such cause(s) of action pursuant to Part 622 requirements.

PLEASE BE FURTHER ADVISED THAT the existence of a triable issue of fact
associated with relief not specifically sought pursuant to the Motion, such as the amount of civil
penalty which should be imposed, will not bar the granting of a Motion for Summary Order.
Rather, the ALJ will convene a hearing to assess the amount of penalties to be recommended to
the commissioner.

DATED: Long Island City, N.Y.
May 18, 1998 )2 I M
BY: f

\“Laurie Silberfeld, Esq.
Regional Attorney
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION
Region 2
47-40 21st Street
Long Island City, N.Y. 11101
(718) 482-4965
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Counsel for Eastern Environmental Services, Inc. and
Eastern Transfer of New York, Inc.
Thomas S. West, Esq.
LeBoeuf, Lamb, Greene & MacRae, L.L.P.
One Commerce Plaza
99 Washington Avenue
Albany, New York 12210-2820

-and-
Lawrence Schillinger, Esq.
Schillinger Environmental Associates, LLC
15 Elk Street
PO Box 7275
Albany, NY 12224
(518) 463-3622

Eastern Environmental Services, Inc. and
Eastern Transfer of New York, Inc.

222 Morgan Avenue

Brooklyn, NY 11237
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STATE OF NEW YORK :
DEPARTMENT OF ENVIRONMENTAL CONSERVATION

In the Matter of the Motion for Order without Hearing for
the Alleged Violations of Articles 3, 27 and 71 of

of the New York State Environmental Conservation Law
and Part 360 of Title 6 of the Official Compilation of
Codes, Rules and Regulations of the State of New York,

by

EASTERN ENVIRONMENTAL SERVICES, INC., AND :

EASTERN TRANSFER OF NEW YORK, INC.

Facility: Eastern Transfer of New York, Inc.
222 Morgan Avenue
Brooklyn, NY 11237

(Kings County) Respondents. :

STATE OF NEW YORK)
)ss.:
COUNTY OF QUEENS)

AFFIDAVIT
IN SUPPORT OF
MOTION FOR ORDER
WITHOUT HEARING

DEC File No.
R2-0399-98-03

LAURIE SILBERFELD, being duly sworn deposes and states as follows:

1. I am the Regional Attorney for the New York State Department of Environmental
Conservation ("DEC") Region 2 office, which has jurisdiction over the five boroughs of the New
York City. I have been an attorney with the DEC Region 2 office since 1991 and have been in
charge of the Region 2 legal department since November, 1997.

2. I am familiar with the Eastern Transfer of New York, Inc. solid waste transfer station
located at 222 Morgan Avenue, Brooklyn, Kings County, New York, which is within Region 2,

and is the subject of this administrative proceeding.

3. My responsibilities include providing legal advice to DEC program staff in connection
with DEC's regulatory oversight of the Facility's operations. That oversight entails, among other
things, evaluating Respondents’ compliance with the July 2, 1990 Order on Consent described

1
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below and the permit review and evaluation of Respondents' application for a DEC Part 360
permit to construct and operate a solid waste transfer facility at 222 Morgan Avenue (the
“Facility™).

4. 1 am fully familiar with the terms and requirements of the 1990 Order, including
those pertaining to the extent of the authority to operate granted thereunder. The statements
contained herein are upon personal knowledge, my discussions with program staff, or my review

-of DEC files unless otherwise stated.

5. Respondent, EASTERN ENVIRONMENTAL SERVICES, INC., a Delaware
corporation, is in the business of, among other things, conducting a variety of solid waste
management activities including the operation of landfills, solid waste and other transfer stations,
waste trucking operations, directly and through a series of subsidiaries (“Eastern
Environmental”).

6. Respondent, EASTERN TRANSFER OF NEW YORK, INC., a wholly owned
subsidiary of Eastern Environmental, was incorporated in Delaware on July 11, 1997 (“Eastern
Transfer”). That same day Eastern Transfer applied for authority to conduct business in New

York.

7. By deed dated September 5, 1997, Eastern Transfer purchased the Facility from Clean
Venture Inc. Since then, Respondents have been doing business at 222 Morgan Avenue,
Brooklyn and have conducted certain solid waste transfer operations at the Facility as further

described below.

8. Upon information and belief, and as acknowledged by Respondents’ counsel by letter
dated May 15, 1998 (a true and accurate copy is attached as Exh. 1), Respondents are continuing
to conduct such operations at the Facility.

9. I make this affidavit in support of Staff's motion for an order without hearing pursuant
to 6 NYCRR Part 622.12 for the imposition of statutory and stipulated penalties against Respon-
dents. '

REGULATORY AUTHORITY

10. Pursuant to Articles 3, 27, and 71 of the ECL, and Parts 360 and 621 of Title 6 of
the New York Codes, Rules, and Regulations (“NYCRR™), DEC regulates the construction and
operation of solid waste management facilities, including solid waste transfer stations and
construction and demolition debris processing facilities in the State of New York. Such authority
includes the issuance of permits to construct and operate solid waste facilities.

11.  ECL §27-0707 and 6 NYCRR Part 360-1.7 prohibit the construction, .
modification, or operation of a solid waste transfer station without first having obtained a permit

2

NC07298



or other written approval from the DEC. Prior versions of Part 360, dating back to at least the
April 1, 1987 revisions, have contained such a requirement.

12.  DEC’s issuance of permits to solid waste transfer stations is a State agency action
subject to the environmental review process required by the State Environmental Quality Review
Act (“SEQRA™) located in ECL Article 8 and 6 NYCRR Part 617.

13.  In'addition to DEC’s permits, solid waste management facilities are required by
New York City Codes to obtain various local permits, including a permit from the New York
City Department of Sanitation (“NYCDOS”). NYCDOS’s determination to issue a permit to
allow the operation of a solid waste facility is also subject to the environmental review process
under the City’s local regulations implementing SEQRA.

14.  Since 1992, DEC and NYCDOS have served as co-lead agencies and conducted
joint SEQRA review of transfer station permit applications pursuant to a court ordered
stipulation. Pursuant to the terms of that stipulation, DEC is responsible for the in depth review
of natural resources concerns while NYC DOS is responsible for the in depth review of the issues
of local concemn including zoning, air quality, noise, community character, among others. Upon
completion by each agency of the initial environmental review, both agencies review the findings
of their co-lead agency and, if satisfied with that review, a joint determination of significance is
prepared. DEC and NYCDOS then work together on any further SEQRA review that may be

necessary.

FACILITY HISTORY
Prior O  Deali ith DEC

15.  On or before February, 1988, the Facility began operating as an illegal outdoor
putrescible solid waste transfer station and construction and demolition processing facility. As
noted above, DEC Part 360 regulations then in effect prohibited the construction, operation or
modification of such in the absence of a permit to construct and operate (Part 360.2, effective

April 1, 1987).

16. By submission initially received in February, 1988, New York Carting, Inc., the
then owner and operator of the Facility, applied to DEC for a permit to operate a solid waste
management facility pursuant to ECL §27-0707. DEC issued several Notices of Incomplete for
the permit application, the last of which was dated June 28, 1988.

17.  New York Carting failed to provide a timely response to the incomplete notice
and it continued to conduct operations at the Facility without the required DEC Part 360 permit.
Consequently, and in response to numerous nuisance complaints about the Facility’s operations
from adjacent businesses and residences, DEC began an administrative enforcement action

3
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against New York Carting, Inc. in October, 1988.

18.  DEC’s administrative action culminated in the execution of an Order on Consent
with New York Carting on August 10, 1989. The 1989 Order authorized New York Carting, Inc.
to continue solid waste transfer station operations for six months, which DEC could extend
provided Respondent submitted a revised permit application within 60 days of the execution of
the order, and complied with the other terms of the order. : :

19.  Subsequent violations at the Facility led to another DEC enforcement action in
October, 1989 in which DEC sought civil penalties and closure of the Facility.

20.  Inresponse, New York Carting brought a suit seeking to enjoin DEC’s
administrative enforcement action. The suit was settled pursuant to a Stipulation of Settlement
signed by the parties on December 28 and 29, 1989, which gave New York Carting temporary
authority under the 1989 Order to conduct putrescible solid waste transfer station and recyclables
handling operations at the Facility pending completion and execution of a new order on consent.

21.  The new order on consent, executed on July 2, 1990 (“1990 Order”), authorized
New York Carting to operate for 120 days on the condition that New York Carting, Inc. filed for
and diligently pursued DEC and other necessary permits to operate the Facility, and that it
operated in strict accordance with the terms of the Order, Part 360, and ECL requirements. The
authority contained in the 1990 Order could be renewed by DEC provided New York Carting
timely filed its permit application and complied with notices of incomplete application. A true
and accurate copy of the 1990 Order is attached as Exh. 2.

22.  The 1990 Order specifically states that it is not the equivalent of a permit as that
term is used in Part 360. Rather, it provided temporary authorization to operate contingent upon
Respondents” strict compliance with the terms, conditions and provisions of the Order, Part 360
and the ECL. The authorization provided thereunder expired automatically at the end of the
stated term unless DEC agreed to renew in writing. The 1990 Order further required Facility
operations to cease if, for any reason, the temporary authority were to lapse or be revoked. See

1990 Order at Paragraph IV.

23.  New York Carting filed its permit application in a timely fashion on September
28, 1990, and the term of the 1990 Order therefore was extended in a series of occasions in 90 to

120 day increments.

24.  Between 1990 and 1992, ownership and operation of the facility was transferred
from New York Carting, Inc. to Newtown Steel, Inc., then to NY Materials, Inc., then later from
NY Materials to Clean Venture, Inc. The authorization to operate pursuant to the terms of the
1990 Order likewise was transferred to each such owner and operator.

25.  Each of these prior owners filed amended permit applications and pursued them

4
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with varying levels of diligence. As of October 14, 1992, Clean Venture had submitted sufficient
information to enable DEC to finish its review of the natural resources impacts from the Facility.
Accordingly, at that point, pursuant to the co-lead agency, DEC forwarded its portion of the
SEQRA evaluation to NYCDOS for use by the City for its portion of the joint SEQRA review.

City Litieati ith Prior O Clean Vent

©26. In 1995, NYCDOS commenced an administrative action against Clean Venture,
the then operator of the Facility, to shut down the Facility for operating an outdoor putrescible
transfer station in violation of the New York City Code. In response, Clean Venture, Inc. sued
the City and obtained a temporary restraining order that temporarily prevented NYCDOS from
closing the transfer station operation.

27. In December, 1996, NYCDOS and Clean Venture, Inc. entered into a settlement
of the judicial action. That settlement provided interim and conditional authority to operate,
contingent upon a number of factors including the necessity of Clean Venture, Inc. to comply
with SEQRA requirements by July 31, 1997. The NYCDOS Order further required Clean
Venture to cease its putrescible waste operations if a putrescible processing building was not
completed by July 31, 1997.

28.  Having failed to complete the necessary environmental review and permit
submissions and, in turn, having failed to complete the putrescible processing building, in June,
1997, Clean Venture, Inc. requested an extension from NYCDOS of the July 31, 1997 deadline.
By letter dated June 18, 1997, NYCDOS denied the request. Accordingly, Clean Venture, Inc.
discontinued its putrescible waste operations on or before July 31, 1997.

R Jents’ Acquisition of the Facility and Limited Authorization to P l

29.  Representatives of Respondents approached DEC and NYCDOS separately in the
Summer of 1997 to advise of their interest in acquiring the Facility and its operations.

30.  With respect to DEC, in August, 1997, Respondents asked DEC to transfer the
1990 Order for the Facility from Clean Venture, Inc. DEC effectively transferred the obligations
and authorizations under the 1990 Order from Clean Venture to Eastern Transfer by letter dated
September 3, 1997, which added Eastern Transfer as a Respondent to the 1990 Order. A true
and accurate copy is attached as Exh. 3.

31.  The transfer of the 1990 Order provided limited authorization to Respondents on
an interim basis (i.e., 90 to 120 days increments) on specified terms and conditions, including
diligent prosecution of permit application, completion of joint SEQRA review, and compliance
with law. For the reasons set forth below, the most recent extension of that authority expired on

5
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May 7, 1998 and has not been renewed. A true and accurate copy of the most recent extension
letter dated February 10, 1998 is attached hereto as Exh. 4.

32.  The 1990 Order did not provide authorization to construct a building at the
Facility and DEC has not issued a permit for a building to be constructed at the facility. As
noted in Paragraph 22 above, the 1990 Order required strict compliance with Part 360
requirements. Among those requirements is the mandate to obtain DEC written authorization
prior to implementing any modifications at an existing solid waste management facility. See Part
360-1.7. Erecting a permanent structure at a solid waste facility such as the putrescible
processing building under construction at Respondents” Facility constitutes a modification under
Parts 360 and 621 and thereby requires prior written DEC authorization. See Part 360-1.7 and

1.8 and Part 621.

33.  On September 5, 1997, NYCDOS executed a Compliance Order with Eastern
Transfer which authorized Eastern Transfer to conduct putrescible waste transfer operations,
under certain specified terms and conditions. The Compliance Order precluded outdoor
putrescible waste operations but permitted Eastern Transfer to conduct limited putrescible waste
operations (250 tpy) within an existing vehicle maintenance building, subject to obtaining written
authorization from DEC, pending construction of “an approved permanent structure.”

34. DEC was never asked for and did not provide such authorization, and Eastern
Transfer never used the maintenance building for putrescible waste transfer operations. A true
and accurate copy of the Compliance Order is attached as Exh. 5.

35,  Following its acquisition of the Facility, Respondents proposed substantial
changes to the Facility. Such changes required extensive modifications to the permit application
that had been filed by the prior owner, Clean Venture, Inc., and which had been under
environmental review by the City since 1992. The changed circumstances and proposed changes
in operations triggered the need for a new permit application and environmental review by DEC,
thus voiding DEC’s earlier 1992 preliminary SEQRA evaluation concerning natural resources.

36. . Accordingly, on February 9, 1998, Eastern Transfer submitted a Part 360
application with DEC (DEC Application No. 2-6104-00097/00004). Incomplete notices were
sent by DEC on March 2, 1998 and April 24, 1998. Respondents have not yet furnished the
information required by those two incomplete notices.

37.  In conjunction with its permit applications, Respondents prepared a draft

environmental assessment which it submitted to NYCDOS in March, 1998. On or about April
21, 1998, NYCDOS forwarded the draft environmental assessment to DEC, in addition
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numerous City agencies, for review and comment.! DEC and NYCDOS are in the midst of
completing their review of the draft environmental assessment submission. Consequently, the
environmental review for the pending application is not yet completed.

DEC Part 360 II " f Violati
38. On February 18, 1998, roughly 10 days following DEC’s receipt of Respondents’

permit application, DEC staff inspected the Facility and discovered that Respondents had begun

constructing the putrescible waste processing building without a permit. The DEC inspector

gave verbal notice that the construction activities were not authorized and violated the law. A
true and accurate copy of the February 18, 1998 inspection report is attached as Exh. 6.

39. On or about February 23, 1998, the DEC inspector confirmed his verbal notice by
certified letter to Respondents. A true and accurate copy of the February 23, 1998 letter is
attached as Exh. 7.

40. On or about March 31, 1998, the DEC inspector reinspected the Facility and found
that Respondents were continuing to construct the Facility in contravention of law and DEC’s
prior notice. The DEC inspector issued a Notice of Violation, a true and accurate copy of which
is attached as Exh. 8.

4]1.  Each time, DEC staff notified Respondents’ site operator that construction of the
building required a DEC permit and in the absence of such DEC authorization, Respondents
were in continuing violation of ECL Article 27 and 6 NYCRR Part 360.

42.  Notwithstanding receipt of the above DEC Notices of Violation, Respondents
knowingly disregarded such notices and continued construction of the putrescible processing
building at the Facility. Upon information and belief, the rate of such construction was
accelerated through overtime to ensure the job was completed expeditiously. See Letter from
Brooklyn Borough President Howard Golden to Mayor Guiliani dated April 16, 1998, a true and
copy of which is attached hereto as Exh. 9.

43.  As aresult of Respondents’ unauthorized construction of the putrescible
processing building at the Facility and their refusal to cease such construction upon receipt of
DEC Notices of violation, DEC Staff informed Respondents at meetings held at DEC’s Region 2
office on May 8 and 11, that the 1990 Order which expired on May 7, 1998 would not be

'NYCDOS coordinates with other City agencies, including the New York City Departments
of Planning, Environmental Protection, and Transportation, for input on the environmental
assessment submissions provided by solid waste transfer station applicants.
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renewed, and any further solid waste transfer station operations by Respondents at the Facility
would be in violation of applicable State law and regulations.

'44.  Another DEC inspection on May 12, 1998 confirmed that Respondents’ were
continuing to conduct construction and demolition transfer station operations at the Facility
despite the expiration of their authority to do so under the 1990 Order five days earlier and DEC
Staff’s express notice that such authority would not be renewed. A true and accurate copy of the
DEC Inspection Report dated May 12, 1998 is attached hereto as Exh. 10.

_ 45. In addition, written notice that the 1990 Order would not be renewed was given
by me to Respondents’ counsel by letter dated May 15, 1998. A true and accurate copy is
attached hereto as Exh. 11, .

46. Pursuant to ECL §71-2703, violation of 6 NYCRR Part 360-1.14[1] subjects the
violator to a civil penalty of up to $5,000 for each violation and an additional penalty of $1,000
for each day the violation continues, as well as to criminal penalties and injunctive relief.

47.  Respondents’ construction of the putrescible processing building without the
required written DEC authorization is without question a clear and unambiguous violation of Part

360 permitting requirements.

48.  Respondents’ acknowledged operations at the Facility subsequent to the May 7%
expiration of its operation authority is as well a clear and unambiguous violation of Part 360

requirements.

Standards for Issui Order Witt Heari

49.  DEC regulations, at 6 NYCRR Part 622.12, provide for the issuance of an Order
Without Hearing, also known as a Summary Order, if, upon all the papers and proof submitted,
the cause of action shall be established sufficiently to warrant the issuance of summary judgment
under the New York State Civil Practice Law and Rules ("CPLR"). '

50. CPLR 3212(b) states that a motion for summary judgment "shall be granted if,
upon all the papers and proof submitted, the cause of action or defense shall be established
sufficiently to warrant the court as a matter of law in directing judgment in favor of any party.”

51. The Summary Order provision at 6 NYCRR Part 622.12 is patterned after the
Summary Judgment provision in the CPLR and is warranted where, as here, there is no dispute -
that Respondents operated and continue to operate in clear violation of DEC regulations. In the
Matter of the Town of Southold, Commissioner's Decision, September 4, 1991 (1991 WL
208425). Respondent in Town of Southold continued to operate its landfill after the deadline set
forth in ECL Article 27-0704, commonly referred to as the Long Island Landfill Law.

8
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Respondent there was found to be, as a matter of law, in violation of Article 27 and was ordered
to immediately cease its land-filling operations. Southold, at 2.2

52.  Summary judgment is designed to expedite civil cases by eliminating from the
calendar any claim that can be properly resolved as a matter of law. When it is determined that
there is no genuine issue of fact to be resolved at trial, the case should be summarily decided.
Andre v. Pomeray, 35 N.Y. 2d 361, 364, 362 N.Y.S. 2d 131, 133 (1974).

The 1990 Order and DEC’s subsequent extensions of that Order do not afford Respondents

any protection under Section 401 of the State Administrative Procedures Act.

53.  Section 401 of the State Administrative Procedures Act (“SAPA”) provides that:

When a licensee has made timely and sufficient application for the renewal of a
license or a new license with reference to any activity of a continuing nature, the
existing license does not expire until the application has been finally determined
by the agency....

54. SAPA Section 401 simply does not apply here as there is no renewal application
at issue (Respondents are seeking an initial permit to operate), as such there is no SAPA
protected existing license authorizing Respondents’ current operations. Further, the 1990 Order
cannot be considered such a license for, as stated above, the decretal provisions of that order
specifically state that it is not a permit but rather only a conditional authorization to operate
subject to express terms and conditions, and which DEC reserved the right to revoke or not
renew.

55.  Even assuming that Respondents’ are entitled to SAPA protection, all that means
is that they are entitled to be heard prior to any revocation or denial of their DEC authorization,
here the extension of the 1990 Order. This Summary Order proceeding adequately provides
Respondents that opportunity. Town of Haverstraw, Decision and Order on the Commissioner,
1993 WL 547189 (October 20, 1993)

56. Furthermore, notwithstanding Respondents’ assertions to the contrary, there is
simply no vested property right in the authorization provided for under the 1990 Order.
Respondents’ authorization was expressly not a permit and was also specifically conditioned
upon strict compliance with the terms of the 1990 Order and Part 360 requirements. Further, it

2 Inso ordering, the Commissioner noted that while there were fact issues (L.&. environmental
impacts of continuing operations, impacts of an immediate closure, economic impacts of closure,
etc.) that might be considered in determining appropriate penalties, they did not go to liability or
the need to impose injunctive relief. Southold, at 1.
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was subject to the need to obtain renewal by DEC at least every 120 days. The decision whether
to renew was strictly a matter of DEC discretion. As such, there was no entitlement to renewal:

57.  Evenin cases involving permits --something Respondents’ authorization under
the 1990 Order clearly did not rise to-- Courts have found that where the permit-issuing agency
has discretion as to whether to issue or revoke a permit (expressly the case here), no entitlement
to that permit arises.

The fact that a permit could have been denied on non-arbitrary grounds defeats the
federal due process claim. Focusing on the authority of the local regulator thereby
permits the threshold rejection of some federal due process claims, without
awaiting exploration of whether the regulator acted so arbitrarily as to offend

substantive due process. RRI Realty Corp. v. Southampton, 870 F. 2d 911, 915
(2d Cir. 1989). See also, Board of Regents v. Roth, 408 U.S. 564 (1972).

In such a situation, as here, there is no property interest to which due process considerations
apply. :

10
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a.

DATED:

i@ %k

58. qu all the reasons set forth above, DEC Staff respectfully request an Order:

Determining that Respondents violated ECL §27-0707 and 6 NYCRR Part
360 when they constructed a building as a part their solid waste transfer
station facility located at 222 Morgan Avenue, Brooklyn, NY, Kings
County without the necessary permits; '

Requiring Respondents to immediately cease and desist from conducting
any putrescible or construction and demolition debris transfer station
activities at the Facility unless and until the necessary permits are obtained
and to post notices at the Facility advising of the closure;

Directing Respondents to remove any and all remaining solid waste
materials at the Facility in accordance with Part 360 requirements; and

Directing Respondents to notify all customers of the Facility of the
Summary Order enjoining the Facility's operations and advising such
customers transporters to make alternative transport and/or disposal
arrangements until further notice.

Long Island City, New York
May 18,1998

WWM

Laurie Silberfeld

11

NCO07307



L h:bhid 1

NC07308



SENT BY:LEBOELF LAMB

¢ 3-15-98 ¢ 16:27 ALBANY. NEW. YORK~

-

LEBOEUF, LAMB, GREENE & MACRAE
: . LLP.

A LTRITES LIADILITC AN EAZRINIP INCLUTBING PIAE L.S5IONA, ESRPOAATION:.

716 382 1984:% 27/ 3

LOS ARGTLCS

NEW YORK v ONE COMMERCE PLAZA
NEWARA
WASHING
NaTON Suite 2020 PITSAURGH
ALBANY 98 WASHINGTON AVENUE FORTLAND, OR
a93ITON SALT L ARF 4Ty
. 12210-28230 .
cENvER ALBANY, NY 10-2 $AN FRANGIZCE
HARRISBURG toI8) 4651900 suus'sm.&
HARTFQRO FAGHIMILE: IS18] 488 15a% “:’L';i?:
HOUSTON LONDON

JACKSONVILLE

May 15, 1888

VIa FACSIMILE

Laurieann Silberfeld, Esq.

Reglonal Attormey

New Yaork State Department of
Environmental Conservation

Division of Alr Resources

Region 2

47-40 21lst Street
Long Island City, New York 11101

1A LINOQH BASED
HULTINATIONA) FAP IHERGmIE)

Re; h n N Y, Inc, - 2 X Avenue

Dear Laurie&nn:

This letter will gserve to respond to your letlex of today
regarding the above-referenced matter.

As we discussed, my recitation of our conversation
concerning Mr. Gallay's acknowledgment of the events that occurred
in 1997, was my best recollection of whal was said. You and I have
agread to a procedure that will obviate any misunderstandings in
the future.

Based upon your letter of today, Eastern has no choice
but to seek 'judicial intervention at this time. We will be seeking
judicial relief in Albany County Suprcme Court on Monday morning.
In the meantime, we have documented to you why we believe that
Eastern has continuing authority to operate under the provisions of
the State Administrative Procedure Act, As such, we do not agree
with your conclusion that any Ffurther operations violate the
Fnvironmental Conservation Law.
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MRY-15 9g 1g9:3g FROM:NYS DEC REGION 2

ENT BY:LEBOELF LAV L 51598 g, . TOIS164320107 PAGE: 24

Lauyieann Silberfeld
May 15, 1298
Page 2

In any event, Eastern has indicated that it will abide by
whatever the Court decides on Monday regarding operations on Monday
and thereafter.

Thank you foxr your prompt attention to this matter.

,aﬁﬁzér tru nurs,
V)
Thomas &, Wegt

TSW:tsh

¢¢: EBastern Transfer of NY, Inc,
Lawrence Schillinger, Esg.

443na
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STATE OF NEW YORK
DEPART&ENT OF ENVIRONMENTAL. CONSERVATION

X
In the Matter of the Alleged Violations of
Articles 27 and 71 of the New York State
Environmental Conservation Law (ECL) and
Part 360 of Title 6 of the Official :
Compilation of Codes, Rules and Regu~- ORDER ON
lations of the State of New York (NYCRR) CONSENT
_by-.
New York Carting Co., Inc. . DEC FILE-NO.
R2-2631489+01
Respondent. ' .
- - - -X
WHEREAS:
1. The Department of Environmental Conservation ("DEC") is

a Department of the State of New York with jurisdiction to
enforce the environmental laws of the State pursuant to §3-~0302

of the Environmental Conservation Law (M"ECL"). -

2. Pursuant to Article 27 of the ECL and Parts 360 and 621
of Title 6 of the New York Codes, Rules and Regulations (NYCRR),
the DEC is responsible for regulating the construction and
operation of solid waste management facilities including, but not
limited to, solid waste transfer stations and recyclables'
handling and recovery facilities in_the State of New Yaork and -
issuing permits for such construction and operation.

3. Respondent New Yo:k carting Co., Inc. ("Respondent'" or
"New York Carting") is a New York corporation. It operates a
solid waste transfer station and recyclébles handling and

recovery facility at 222 Morgan Avenue, Brooklyn, New York 11211

(the "facility"). Paul Serra is the President of New York

Carting.
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4. New Yorﬁ Carting and Paunl sérra entered into an Order
on Consent with the DEC on August 10, 1989 (the "Consent Order").
The Consent Order, DEC File No. R272082—88—10, is attached hereto
as Attachment 1.

' 5. New York Carting'and Paul Serra entered into an
Agreement of the Parties with the DEC on December‘zs, 1989 -(the
"Agreement of the Parties"). The Agreement of the Parties is
attached hereto as Attachment 2. In the Agreement of the Parties
the DEC granted Respondents temporary authority to operate the
facility under the térms of the Cdnsent order. That temporary
authority was subsequently extended by the DEC. Most recently it
was extended through June 22, 1930. (See Attachpent 3).

6. Ih a Complaint dated Octcher 25, 1989 (the
"Complaint“), the DEC alleged that on October 10, 1989 New York

Carting and Paul Serra violated the Consent Order. The Notice of

Héaring and - Complaint is attached hereto as Attachment 4. The
Complaint alleges that New York Carting violated the follo&ing
provisions of the Consent Order: paragraph 7(b) by having over

'300 cubic yards of material on the dumping pad at 9:30 p.m.}
paragraph f(c) by having over 300 cubic yards of putrescible
material on the site at 9:30 p.m.;mbafagraph 11 by having piles
of material in excess of the 10-foot maximum set out in the
Consent Order: one pile of putrescible material 20 feet high and
one pile of scrap iron 20 feet high. |

7. In an Amended Complaint dated May 24, 1990 (the

vamended Complaint"), the DEC alleged that on May 9, 1990 New

B
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York Carting and Paul Serra violated the Consent Order. The
Notice of Hearing and Amended Complaint is attached hereto as
Attaéhment 5. The Amended Complaint alleges that New York
Carting violated the following provisions of the Consent Order;
pafagraph 7(b) by having over 100 cubic yards of material on the
dumping . pad between‘9:90 p.m. and 9:20 p.m.; paragraph 7(c) by
having over 100 cubic yards of putrescible material on the site
between 9:00 é;ﬁ. and 9:20 p.m.

8. Pursuant to ECL §71-2703, violation of an Order on

Consent is a viclation of the ECL, and subjects the violator to a

civil penalty of up to $2,500 for each violation and an
additional penalty of up to $1,000 for each day that the
violation continues, as well as to criminal penalties and
injunctive relief. »

9. The DEé further alleged in the Complaint that New York
Carting and Paul Serra violated 6 NYCRR §360~11.4(c) by not
having a sign posted with the hours of operation and the types of
solid waste accepted and not accepted at the fac?lity.

10. Pursuant to ECL §71-2703 violation of 6 NYCRR § 360-
11.4(c) subjects the violator to a civil penalty of up to $2,500
for each violation and an additional penalty of $1,000 for each
day the violation continues, as well as to criminal penalties and
injunctive relief.

11. New'York Carting commenced an Article 78 pFoceeding in
the Supreme Court of the State of New York, County of Queens,

Index Number 18780/89, seeking an order of mandamus directing the
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DEC to.process and issue permits to’conétruct and operate the
facility. _

""12. New York Carting formally denies the allegations stated
in paragraphs 6, 7 ahd 9 above, and the DEC formally denies the
allegations in New York Cartipg's petition referred to in
.paragraph 11l. ‘

, 13. DEC and New York Ccarting, recognizing the burden,
expense and risks inherent in litigation, hereby agree to
dlscontlnue both the administrative enforcement and Supreme Court
proceedings on the terms and conditions set forth at paragraphs I
through XI below and in the attached Compliance Schedule;:

14. DEC and New York Carting consent to the issuance and
entry of this second Order on Consent and agree to be bound by
the terms, pfovisions, and conditions contained herein. This
Order on Consent (hereinafter referred to as "order") shall
replace the prior Order on Consent entered into on August 10,
1989.

NOW, having considered this matter and being duly advised,
it is ORDERED that: '

I. New York Carting and its officers, directors,.
employees, agent;, successors, and assignees shall comply with

the terms, conditions, and provisions of the attached Compliance

Schedule incorporated herein and made a part of this Order.z:gf
the facility or subject property is sold, leased, or otherwise

conveyed or transferred, the contract of conveyance shall impose

on the transferee the obligation to complyAwith the terms of this
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Order.
II. New York Carting shall pay a civil penalty in the

amount of eight thousand five hundred ($8,500) dollars to DEC
simultaneously with its execution of this .Order. Of this total,
$5,000 is the unpaid penalty assessed under the August 10, 1989
Order on Consent, and the baiance of $3,500 is an additionﬁl
penalty for subsequent violations that occurred prior to this
Order. 1In addition New York Carting was closed for one _ .
designated by the DEC, which was the twenty-four (24) hour period
from 10:00 P.M. on Wednesday, June 13, 1990 until 10:00 P.M. on
Thursday, June 14, 19%0. The agreement to pay the aforementioned
penalties and to close for one day is not an admission of guilt .
by Respondent. ,

III. New York Carting and its President, Paul Serra, agree
that Paul Serra shall be personally liable to DEC, jointly and
severally with New York Carting, for the monetary penalties that
aré assessed or may be assessed under the terms of this Order, if
New York Carting does not pay these penalties to DEC within five

(5) days of demand.
IV. This Order is not a permit. This Order constitutes
temporary authorization for New York Carting to operate its

facility to handle putrescible material and construction and

N et

demolition ("C&D") debris for a period of cne huhdred and twenty
(120) days from the effective date of the Order. This temporary
authority to operate shall expire automatically at the end of

this 120-day. period unless DEC agrees in writing to renew it.
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v €

DEC shall not renew the termporary authority unless New York

Carting submits a permit application, within 90 days of the

(.

effective date of this Order, that complies with all of the g}}WL‘

requirements set forth in Attachment 6.

Afphgd$4w\ i s ;5Sw€AiJ id shall be e Sheict ﬁwaI:QMJQ. w it
_ AN 1 sne 2. ool . |

(C MY CRR Povt 621, () -
_a Natice-of -ComplataAppE

~

issuance—of-
ication. Upon receipt of this applica-
tion, DEC shall expeditiously review it it compliance with‘sNYCRR
Part 621.5 et seq. This temporary authority to operate isv
contigent upon New York Cartiné's strict qomliance with the terms,
conditions and provisions of this Ordér, 6NYCRR Part 360 and the
ECL. If, for any reason,'the temporary authority lapses.or is
revoked subject to terms and conditions of this Order, New.York
carting must cease operating the facility and shall not accept any
more solid waste and shall remove all solid waste from the facility
in a manner acceptable to DEC.
V. (A) New York Carting's failure to comply with any of the
terms, conditions and provisions of this Order shall constitute a

violation of this Order and of ECL Article 27. All violations

shall be adjudicated administratively as provided for by 6NYCRR

Part 622, except violations of paragraphs 15(a),(d) or ~(e) of the
attached Compliance Schedule. The Commissioner may revoke the
temporary authority upon a finding of a‘violatioﬁ of this Order,
such revocation subject to the provisions of 6NYCRR Part 622.

(B) Violations bf paragraphs 15(a),(d) or (e) of the
Compliance Schedule shall subject New York carting to the following
penalties, without further administrative adjudcication:

(a) first violation: facility must be closed

4
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for 2 days designated by the Déc and a $2,500
penalty;
(b) second violation: facility must be closed
for 3 days designated by the DEC and a $5,000
penalty:; and '
(c). third violation: facility must be closed
and remain closed until the violation is
adjudicated. _ _
The facility must be closed and the monetary penalty paid to

DEC within twenty-four (24) hours after Dﬁc notifies New York
Carting of the violation(s). The notification shall contain an
affidavit by a DEC employee describing the‘viélation(s) and the
penalty or penalties iﬁposed. Failure to close the facility

and/or pay the assessed penalty imposed under (B) above, in the

time provided, shall upon notice by the DEC result in the

inmediate closure of the facility.

VI. All reports and submissions required herein shall be

made to Region II, New York State Department of Environmental

_Conservation, 47-40 21st Street, Long Island City, New York

11101, Attn: Legal Affairs, except that infqrmation which is
required asApart‘of a pefmit application shall be directed to the
Regional Permit Administrator, Region II.

VII. For thé purpose of insuring compliance with this Order,
New York Carting shall allow duly authorized representatives of
the DEC access to the facility and subject property without prior

notice at such times as may be desirable or necessary in order

NC07318



for DEC to inspect and determine the status of New York Carting's

compliance with this Order.

VIII. Nothing in this Order shall relieve New York Carting

of the obligation of paying any

which may be due the DEC or any

fees (for permits or otherwise)

other governmental agency.

IX.  Respondent shall comply with all applicable Federal,

State and Local Laws, Rules and
X. Respondent must apply

State and City permits.

XI. The effective date of tﬁis

which it is signed on behalf of

Long Island City, New
June, 1990

DATED:

7-2 -9¢

Regulations.

for all other necessary Federal,

Order shall be the date upon ~
DEC.

York

THOMAS C. JORLING, Commissioner

New York State Department of
Environmental Consexrvation

e -
By: (f 4“*6114/52//
Carol ‘Ash - Regilonal Dlrector
Region II

NEW YORK CARTING CO.,

By: QL%Q Q&/Q—\A

INC.

Paul Serra, Presideht -
PAUL SE%?A Individually
By: \ii/L/L g/L'L"/C-\

Paul Serra

NC07319



New York Carting Co., Inc. _ R2-2631-89-~10
COMPLIANCE SCHEDULE

In addition to all of the requirements for operation
contained in this Order and the provisions of 6 NYCRR Part 360,
except as otherwise provided in this Order, Respbndent shall )
immediately adhere-to the following conditions for operation:

1. The facility shall not receive, store or haﬁdle'ﬁore
than 5,006 cubic yards of putrescible material and no more than
5,000 cubic yards of construction and demolition ("C&D") debris
éer day. No other solid waste of any kind shall be admitted into
the facility. All other solid waste, including but not limited
to, industrial waste as defined in 6 NYCRR Part 371, medical
waste as defined in 6 NYCRR Part 597, and waste containing
asbestos, shall be considered unauthorized waste.

2. All putrescible materiais must be removed from the site
within 24 hours. This includes material in containers, trucks,
or trailers parked on the site.

3. Authorized activities are limited to the receipt,

. unloading, sorting, materials recovery, compaction, temporary
storage, and trans-shipment of putrescible material and C&D
debris. All other activities including, but not limited to,
disposal, combustion, and composting, are prohibited at the
facility.

4. C&D debris that is not recovered for recycling shall bé
removed from the site within 48 hours.

5. All material transported from the facility shall be

9
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handled lawfully and, insofar és it is disposed, disposed
lawfully.

6. Immediately upon discovery of any unauthorized waste at
the facility, Respondent shall adequately segregate and secure
such unauthorized waste, and potify DEC Region II within one hour .
of such discovery{' Respondent shall remove the unauthorized
waste within 24 hours of such discovery, and if, required by
State law, shall have this waste removed by a waste transporter
permltted to handle such waste pursuant to 6 NYCRR Part 364.

7. Subject to the terms of this Order no material pile at
the facillty shall exceed a height of 10 feet.

8. Reépondent shall erect a;fencé'lo feet in height within
30 days of the effective date of this Order and shall use this
fence to segregate the putrescible materials from all other
materials on facility site.

9. Respondent shall not permit any access to the facility

unless an attendant is on duty.

10. Respondent shall keep a daily log, listing the

. materials brought into and taken out of the facility. The log

shall indicate, for each type of material, the quantity. (in cubic
yards), the addrésses of origin, the addresses of destinations,
and whether the material is to be recycled or disposed of at each
destination. Respondent shall submit a monthly log summarizing
these daily logs, by the fifth day of the succeeding month, to
Mr. Richard Bruzzone, the Solid Waste Engineer at DEC Region II.

Respondent shall maintain its daily logs for three years and

10
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shall make the daily logs available'to,the DEC immediately upon

request.
_11. There shall be no open fire at the facility as defined

in 6 NYCRR Part 215.

12. The facility shall be operated and maintained so as not
to present an eyesore to the community. In this regard,
ARespcndent shall take all practicable measures inqlpding, but not
limited to, the follqwing: maintaining a fence on the perimeter
of the‘faciiity of uniform height, color, and opagque material and
' in good repair; promptly removing, within'no more than 24 hours,
blowing paper or other solid waste caught on a fence or elsewhere
;t the site; keeping the street and sidewalk adjacent fo the
facility free of solid waste, including cleaning this area once
every 24 hours if necessary; taking ail practicable measures to
prevent any vehicles and containers-entering and leaving the
facility from dripping or spilling any material; and cleaning,
painting, repairing, and otherwise maintaining the facility so as
to avoid presenting an eyesore.

13. Respondent shall control vectors, dust, and odors so
that they do not constitute a nuisance or hazard to public
- health, safety, Qelfare, or property. Reséondent shall manage
the material handled at the facility so as to prevent the
uncontrolled movement of material off the site due to wind, rain,
or other elemehts, Respondént shall handle all leachate and run-

off from any and all material at the facility in a manner

approved by either New York City or the DEC.

11
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14. Respondent shall not use Sargeé in the waters adjacent!
to the site for the loading or storage of any material. DEC may
modify this prohibition, only for the handling of scrap metal,
before it issues Respondent a permit to operate. Any such
modification will be éontinggnt on a proper showing by Respondent
that the methods and materials that will be used will fully
protect the waters.of Newtown Creek against pollution and .
filling. '

15. Respondent agrees to use all practicable means pursﬁant
to 6 NYCRR Part 360 to mitigate odors from putrescible materials
on the site, and to prevent such odors from extending beyond the
property line. Respondent shall immediately undertake the
following remedial actions:
| . x(aj Putrescible materials shall kept separate ;rom all
‘other kindé of materials on the site at all times;

(b) All processing, tipping, sorting, storage and
compaction of putrescible materials shall be done on a concrete
or asphalt pad;

(c)- Putrescible materials must be kept on the pad or
in containers, trucks‘or trailers on--the siﬁe:

(d) Ns putrescible materials of any kind shall be kept
on the site, whether on the pad or in containers, trucks, or
trailers, between 10:00 a.m. on Saturday and.12:01 a.m. on
ﬁonday:

{e) The concrete or asphalt pad shall be completely

cleared of all solid waste, between the hours of 9:00 p.m. and

12

NCO07323



10:00 p.m., Monday through Friday. If any putrescible material

removed from the pad prior to 9:00 p.m.. does not f£ill a 63 cubic

yard trailer used to remove such material from the site, that
trailer may remain on the site'between 9:00 p.m. and 10:00 p.m.
No other container, truck or trailer on the site may contain any

putrescible waste between 9:00 p.ﬁ. and 10:00 p.m., Monday"

through Friday. All putrescible waste removed from the pad must
be transported away from the site for reuse or ultimate disposal:

(f) No putrescible material may remain on the facility

site for more than twenty-four (24) hours. In order to insure

the continuous removal of putrescible materials from the site,

Respondent must:

(i) Have sufficient vehicles waiting on the

site facility to remove the putrescible

materials; and

(ii) Have sufficient back-up equipment available at the
site to replace any machinery used for sorting,
compacting or transferring solid waste, if that

machinery becomes inoperable;

(g) 2Any and all activities involving solid waste of
any kind which a?e conducted out-of-docrs shall cease no later
than 3:00 p.m. on Saturday and shall not resume prior to 12:01
A;.m. Monday:

(h) All vehicles‘transporting material to or from the
facility shall be covered in order to prevent spillage and odors.

All vehicles transporting or storing putrescible materials must

13
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be pretreated with deodorizing graﬁules.(of a kind approved by
DEC). All incoming loads of putrescible materials shall be
treated with approved deodorizing granules before being deposited
on the pad or in storage containers. trucks, or trailers.

16. Respondent shall téke all practicable measures to
assure that the operation of the facility will not obstruct
traffic. To prevéht'such obstruction, Respondent shall at a

minimum take the following measures:

(a) Vehicles waiting to enter, leave, load, or unload
at the facility, or that are in any way a#sociated
with the facility, shall not bisect any street,
double park, or be cleaned outside the site;

(b) Containers used to transport, store or otherwise
handle solid waste, that are not on or attached to
trucks, shall not be placed or parked on any |
property outside of the facility, including any
City streets;

c) All trucks entering and leaving the facility sha%l
use only designated truck routes. Respondent
shall advise independent. truckers of this
réquirement, in writing, within 5 days after the
effective date of this Order.

(d) No trucks shall wait on the streets adjacent to
the site; aﬁy truck waiting to load or unload
shall wait inside the site.

(e) No trucks shall idle their engines while waiting

14
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on the site; engines 'sha.ll. run only when a truck
is entering, leaving, loading, unloading, or
moving about on the site.
17. Respondent shall exterminate vectors weekly, éhall
maintain records of such extermination, and shall make such

records available for inspection by DEC upon demand. All

exterminators must be certified by DEC and use only DEC-appfoved

pesticides.
18. Respondent shall provide adequate toilet and sanitary

facilities for operating personnel.

15
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CONSENT BY CORPORATE RESPONDENT

Respondent hereby consents to the issuance and entry of the
foregoing Order without further notice, waives its right to a
hearing herein and agrees to be bound by the provisions hereof.

NEW 27@@3 ING (0., INC.
BY: _{ /i AC Jana

Paul Sérra :
TiTLE: p/UZW/(j'L ){‘V
DATE: (ﬁ /;lgl 90

CORPORATE ACKNOWLEDGEMENT

State of New York: County of/é’»'/%f ) ss.:

on this...’ day of Tinn At 1990, before me perscnally came

—

-4 r —

PE R , to me known, who being duly sworn,

- '

déposed and stated that he resides at > > 1@7&% /[’{j
, that he is[the
‘/,‘/ A of%/%,r/'&y/; ) , the
Corporation described in ‘and which executed trg foreéoinq
) instrument, énd that he was authorize’d' by said Corporation to

execute the foregoing instrument.

f;{ ,/94///—5/

7 Notary Public =~ /

/ / s

LAWRENCE B, GOLDAFNG
Notary Public, State of Naw York
] No. 314735159
Qualifled In New York County.,

Commisalog Exp(rae‘. //
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September 3, 1997

Lawrence R. Schillinger, Esq.
Schillinger Environmental Associates
15 Elk Street

Albany, N.Y. 12207

Dear Mr. Schillinger:

Per your letter of August 12, 1997: we have reviewed the
record of compliance documentation you provided for Eastern
Environmental Services, Inc. and its affiliates, including Eastern
Transfer of New York, Inc. We also confirmed the represented
status of Eastern Waste of New York, Inc. with the New York City
Trade Waste Commission.

Subject to the receipt by us of documentation (ie: lease, sale
of property or other conveyance) demonstrating that Eastern
Transfer of New York actually is authorized by Clean Venture dba
New York Materials to take over the transfer facility that 4s the
subject of the referenced consent order, we hereby deem Eastern
Transfer added as a respondent to that order. Upon evidence that
Clean Venture doing business as New York Materials has vacated the
premises in a fashion consistent with its obligations under the
consent order, we will deem them released. from further
responsibilities under that order.

The consent order shall extend until September 30. Please
notify this office by September 15 when we can expect the revised
application materials promised in your August 12 letter, and the
documentation evidencing New York Materials' authorization of
Eastern Transfer to take over the transfer station.

Very truly your

cc: Richard Bruzzone
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New York State Department of Environmental Consexvation m
Region 2 -'Legal Affafrs Division

47-40 21st Street

Long Jsland Clty, NY 111025407 el
(718) 4324965 Fax (718) 4824962 ’ v

John P. Cahill
Comniissioner

February 10, 1998
BY FAX § REGULAR MATL

Lawrance R. Schillinger, Esg.
Attorney & Counselor at Law
15 Elk Street

Albany, New York 12207

Re: Eastern Transfer of New York, [nw
R2-2631-89-01

Dear Mr. Schillinger:

Your Order on Consent has expired on February 7, 1998. By -tter
dated January 30, 1998, you requested renewal of that ocder. bEw has
performed certain inspections and hereby agrees: to ext.end your aul: -Lity
to operate the facility for a pariod of ninety days.

Therefore, you may operate the facility through May 7, 1w _All
the other terms and conditions of the crder shall remalr o ol “oree
and effect.

This extension is without prejudice to any remedies thal b may
seek due to violations existing as of this date.

Very truly yours,

e Sillor el

Taurie Silberfeld
Regional Attorney

cc: Anthony Masters
Rich Bruzzone
Andrew Kreshik
Lori King
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LESLIE AL!.A&
5 Hureau b begal Affairs
&

125 Warth Street, Room 710
New York, New York 10013
Telephione (212) 788-3963
Fax (2171 791-3824

SOLID WASTE TRANSFER STATION ENFORCEMENT ORDER
I

WHEREAS:

1. Pursuant to sections 16-130(b) and 16-131 of the Administrative Code of the City of New York
(the "Administrative Code™), and Title 16 of the Rules of the City of New York, chapter +
subchapter A (the "Rules™), the New York City Department of Sanitation (the "Department™y has

: jurisdiction to regulate and permit putrescible and non-putrescible solid waste transfer statons. and

2. Pursuant to section 16-130(b) of ihe Administrative Code, it {s unlawful for any person (o operate 2
solid waste transfer station within the City of New York without frst having obtamed a pernwt frorm
the Commissioner of the Department; and

3. Clean Venture, Inc., d/b/a New York Materials Resycling Corp. ("Clean Venture"). operates a
putrescible and noa-putrescible solid waste transfer station at 222 Morgan Avenue, Brookhn. New
York (the "Facility™) by authority of a New York State Supreme Court Stipulation and (haet signed
by Clean Veature and the Departinent on Decernber 2, 1996, and a Tempordr\ Pernut/Comphiance

™~ Agreement dated December 23, 1996; and
4, The terms of that Stipulation and Order authonzed Clean Venture to maintain al the Facth.. o more
than 2,000 cubic yards of putrescilile solid waste for a maximum of 24 hours fron recaipt. ne more

than 5,000 cubic yards of construction and demolition debris ("C&D debris") for a masununm of 48
hours from receipt, and no more than 7,500 cubic yards of recognizable uncontanunated roand
building material for up to €0 days; and

5. The terms of that StipuJation and Order required Clean Venture (o pay permit fees af $47.000. W@
enclose the putroscible waste operation at the Facilily no later than July 31, 1997, and to complete
the envxron.mcntal impact assessment process to the Deparunent’s satisfaction uo later thau July 31,

6. Clean Venture has paid the permit fees, but has not enclosed the putrescible waste uperatio s
completed the environmental impact asscssment process; and

7. Eastern Traasfer of New York, Inc., a wholly owned subsidiary of Eastem Environmental Suiviees,
Inc. ("EES"), has agreed to acquire the Facility and o enclose the putrescible waste operation. 0
comiplete the environmental impact asscssment process, and to redegign the Facibity to mitipate s
environmental impacts; and

8. EES has submitted to the Department applications for permits to operate a putresable and @ wn-
putrescible solid waste transfer station at the Facility; and

KEEP NYC CLEAN XA REDUCE, REUSE RECYCLE ¥R DON'T LI 1R
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The Department has issued Notice of Violation No.E090735527 ("Notice") to Clean Ven.urc for
operating an unenclosed putrescible waste operation at the Facility, and EES has agreed to pay a civil
penalty of no more than $10,000 for the violation pursuant to §16-133(a)(2) of the Code: and

Clean Venture and EES have acknowledged service of the Notice, and have alfirmatively waived

their rights to notice and hearing in the manner provided by law, and have consented to the issuance
of this Order, and have agreed to be bound by its terms, provisions and conditions.

NOW, THEREFORB, based upon all of the above and pursuant to the authority vested w the

Commissioner of the Department by section 16-130(b) of the Administrative Code,

IT IS ORDERED THAT:

A.

Effective on the date it acquires Clean Venture, EES may continue to operate the putreseible and
non-putrescible solid waste transfer station at the Facility, provided that EES complies with all the .
terms and conditions of this Order. This authority to operate is temporary pending completion of a
background investigalion by the Depariment and the New York City Trade Waste Comunussion (the
“Commission™) pursuanttosectxom 16-131.1 and 16-509 of the Administrative Code. Thas
authority to operate is conditioned on full cooperation by EES in such investigation and comph.mce
with all other terms and conditions sct forth herein. If, after completion of the background
investigation, the Department finds that EES is not “fit” to operate a transfer stauon, the Department
shall revoke this Order.

Upon the execution of this Order, EES shall submit to the Department a check payable to the Finance
Commissioner, Cily of New York, in the ainount of $10,000, which is the civil peaslty provided for
in §16-133(a)(2) of the Code. The Department shalf hold the check untit EES appears before the
New York City Eavironmentat Control Board ("ECB") on the return dutc specificd on the Nutice.
The Department shall deliver the check Lo the ECB on that date. EES then shall provide the
Department with an ECB Clearance Letter verifying payment of all penalties required uader this
Order.

Upoa the execution of this Order, EES shall submit to the Depasrtment Clearance 1.etters from the
Department and the ECB verifying that all fines, penaltics, and judgrments assessed agamst Clean
Venture, EES and its affiliates, PJ's Environtuental Corp., and Patsy Serra have boen fully pand and
satisfied.

Upon the execution of this Order, EES is authorized lo accept, process, and transicr putrescible solid
waste at the Facility on the following terns and conditions:

¢)) The New York State Department of Envir'oumzntal Conservation ("NYSDEC") shall have
granted EES written authorization for the pulrescible waste operation A copy of such
writien authorization shall be provided to the Depurtment.

@) All putrescible solid wastc process and transfer operations shall be conducted vething an
enclosed structure, the plans and design of which are subject to the Department’s review and
approval.

2
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™ (3)  Pending the completion of construction of an approved, permanent structure Lo housc the
putrescible waste operation at the Facility, EES may use the existing on-sitc velucle
. maintenance building for the putrescible waste operation, subject to the conditions vuttined
in subparagraph (4) of this paragraph.

(3] Before it may vse the vehicle maintenance building for the putrescible waste oper utian at the
Facility, EES must:

« clean floof drains and install oil-water separators

-+ instafl odor control devices ucceptable to the Depariment

» install one or more veatilation {ans acceptable to the Department

+ demarcate tho tipping floor with yellow paint lines

+ obtain written authorization from NYSDEC to use the maintenance building for @
putrescible waste opcration

« obtain from the Departiment of Buildings sppropriate authorization, such as a Certificate
of Occupancy, for use of the maintenance building as a transfer station

« submit a restoration bond in the amount of $120 per cubic yard of putrescible waste which
the Department and the NYSDEC authorize EES to process in the inaintenance buslding

« submit a sitc plan showing the location of the maintenance building urrelatiou to the othes
waste operations at the Facility

+ submit a certified engineer's blueprint of the maintenance building showmng e an auon,
capacity, manufacturer, and datc of installation of the ventilation equipment

» submit a certified enginecring plan for the control of noise, vibrations, and odor: 1+uin the
putrescible waste operation in the maiutcnance building '

~ ’ « submit a list of all of the dcodorants that will be used, and the method of appication
+ submit proof of a contract wilh an exlenminator to monitor the putrescible wastc operation
for vectors.
» submit written confirmation from a permitted putrescible sotid waste transfer stavon that it
will receive and process putrescible sotid waste from the Facility, il necessary
» submit a map, certified by a professional engincer, desctibing not less than one syuare mile
of the area swyounding the transfer station clearly marking the routcs where tramspurt
vehicles will be transporting solid waste into and aut of the Facility. and conncetiny
roadways permitted 1o be used by thie trausporting trucks

(3) The amount of putrescible wastc handled in the maintenance building stall be Lunited wo the
amount authorized by NYSDEC, but in no event will be more than 250 tons (o1 500 cubie
yards) per day.

(6) The tipping area of the majntenance building shall be cleaned, deodonized, and free 1 all
solid waste between 9:00 and 9:30 a.tn., Monday through Friday, and between 3t and 2:00
p.m. on Saturday. '

() When EES has completed construction of the permanent structure to house the putr <cible
waste operation at the Facilily, it muay accept and progess putrescible waste tn an an st
authorized in writing by NYSDEC. provided EES shall not store morc than 2.000 ¢:-tic

* yards of putrescible waste at the Facility.
—~
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@) Before coramencing the putrescible waste operation in the permancnl structure, EUS must
submit all of the Required Documents listed in Exhibit A, as well as any and all documents
or information reasonably required Ly the Department in connection with the application to
operate a putrescible solid waste ransfer station at the Facility, and the Department must
approve all submissions.

Upon the execution of this Order, EES is authorized to accept, process, and transfer C& D Jcbiis at
the Facility in an amount authorized in writing by NYSDEC, but not to excecd 5,000 cubic vards per
day, provided that EES has submitted to the Dcpartment a copy of such written authorization and hag
submitted a restoration bond in the amount of $45 per cubic yard of C&D debris winch th
Department and NYSDEC authorize EES to store at the Facility.

The Facility may operate 24 hours per day, Monday through Saturday.

Within ninety (90) days afier the eflective date of this Order, EES shall submut 10 the Deparunent all
of the Required Documents listed n Exhubit 13, as well as any and all documents or information
reasonably required by the Department 1 connection with the application to operate a noa.
putrescible solid waste transfer station at the Facility.

Within four (4) months after the effective date of this Order, EES shall submit to the Depacunent all
documentation, informatiod, forms, and fecs as are then required to complete the enviroumenal
impuact assessment of the Facility which Clean Venture has begun.

EES shall submit to the Department progress reports on the modification of the Focilits . b ling
plans and drawings for the modificd site. on the last days of Novewnber 1997 aud February and May
1998.

This Order is not a permit. However, so long as EES is in substantial compliance with the tors and
conditions of this Order, the Department shall not take enforcement action agaist e solely i the
basis of its operation of a transfer station without a permit, provided that its failure to comypis tully
with the terins of Paragraphs A through | shall cntitle the Departnent to takc any enforcenwut action
it deems appropriate, including but not limited to, revocation of this Order and closure of the transfer
station without a hearing tea (10) business days afier personal notice to EES at the adedrexs v forth
in Paragraph N below, or fiftcen (15) business days after notice by certified muil

This Order is issued upon the condition that the putrescible and non-putrescible solid wast
operations at the Facility comply with all lederal, state and lacal laws, rules and regulauons i 158
agrees that service of a Notice of Violation upon any employee at the Facility shatt consutut valid
service for purposes of subjecting EES to the jurisdiction of the Enviromnental Control Board

The Department reserves the right to requirc EES (o take any additional measures required 1+ peotect
human health and the enviromment, upon reasonable notice and for just cause.

The Department's failure to strictly eaforce any provision of this Order shalf nol operate as v aver
of such provision nor affect the validity of any other provision hercof.
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All noticeg & cormasoness = #rtaining to this Order shall be served person,
certified rees = fylines

To the Depam—ems

Thomes My

Direcoe, Pamst = = ~.=stion Unit
New Terk Cia :’:— =+t of Sanitation
137 Le::: == o g

New Yok NV 7

Deputy Commusse = ¢ Bureau of Legal A (Tairs
New Yok Oy e, ¢ of Santitation

135 Worth 3==. %-c: 0

New York, NV 1N T

Jdy S. Ha:
Administrazios S o %, Burcau of Legal Affairs
New York Cix 2= --:~'*--' or Sanitation

125 Worth Sues. S ot
New York, \3 15

To the Apgilicant;
E?L\tcm Traxs 2= g e
222 Morgar, 252z
Brooklyn, Nes ¥ =
with a copy (also byt = .
Lavwrence R 3osox i,

IS Sl Stres:
Mb‘:my. New Vo~ -

ally or delinvred by

Theeffective dats of (s T= 2¢ July 31, 1997, The expiration date of tius Order shall be July
31,1998, ]
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o P. Thiz Order say not be assigned or transferred in whole or in part without the Departmenl’s prior written
apgrocment. : .

Q. This Order contains the entire agreement of the partics and may not be changed, vacicd. modified,
supplemented or amended except by written instrument signed by both partics
Daied: New York, New York
September §, 1997

New York City Department of Sanitation

o Lasts AU,

Deputy Commissioner

"Conscn.ted and Agreed to by:
Easizm Transfer of New York, Inc.
e v =

Robert M, Kramer
N Executive Vice President - General Counsc!
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Exhibit A
REQUIRED DOCUMENTS
Modified Putrescible Waste Facility
Eastern Tronsfer of New York, Inc,
222 Morgan Avenue
Brooklyn, New York

A site plan for the modified site, completed in conformance with §4-13 of the Departunent’s putrescible
solid wasts transfer station rulcs.

An enginecring report for the modified putrescible waste facility, completed in conformatce with §4-13
of the Department’s putresciblc solid waste transfer station rules. The engincering repont shall specify
areas in such facility for all activitics relating to the receipt, tipping, sorting, processmg, compaction and
storage of solid waste. '

A Certificate of Occupancy froms the NYC Department of Buildings or & Certificate of Compivtion from
the NYC Department of Business Services providing a Use Group 18 Use for the suc. mcludiay the new
putrescible waste facility, ) '

A map, certified by a professional cngineer, describing not less than ope square nule ol the arca
surrounding the putrescible waste facilily, clearly marking the routes where Lansport vehs by will be
transporting solid waste into and out of the Facility, and connecting roadways permiticd to by used by
the transporting trucks.

A restoration bond in the amount of $120 per cubic yard of putrescible waste which the Departuent and
the NYSDEC authorize EES to store at the pulrescible waste facility.

A certificd enginecr’s blueprint showing the location, capacity, manufacturer, and date of wastallauon of
the ventilation equipment.

A certified engineering plan for the control of noise, vibrations, and odors from the putrescible waste
operation.

A list of all of the deodorants that will be used, and the method of application

Written confirmation from a permitted putrescible solid waste transfer station that st witl tecewve and
process putrescible solid waste from the (acility, if necessary,

. Proof of a contract with an exterminator to monitor the putrescible waste operauon fof vectors
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Exhibit B
REQUIRED DOCUMENTS
Construction and Demolition Debris Facility
Eastern Transfer of New York, Inc,

222 Morgan Avenue
Brooklyn, New York

A site plan completed in conformance with §4-05 of the Depariment’s noa-putrescible solid waste
transfer station rules.

A map, certified by a licensed professional enginecr, describing not less thaa enc square nule vl the area
surrounding the construction and demolition debris fucilily, clearly marking the roules where tansport
wvehicles will be transporting solid waste into and out of the fucilily, and connecting roadways permitied
to be used by the traansporting trucks,

A written statemnent from s licensed professional engincer or registered archutect certifying Lo the nine
conditions found in the Departinent's non-putrescible solid waste transfer station rules

A dust control plan acceptable to the Department.
A certified copy of the deed and title insurance for the site.

Proof of workers® compensation.
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NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION — DISTRIBUTION ROUTING
. OIVISICN OF SOLID & HAZARDOUS MATERIALS ™ | WHITECOPY  Reglonal Office
- SOLID WASTE MANAG EMENT FACILITY INSPECTION REPORT ‘;'E&%g g{ow CenecaxF g:::lce
Continuation Sheet GREEN COPY lnSpectst:yr
FACILITY NAME LOCATION - 1 FACILITY NO,| DATE TIME
Eastern Te/:wsﬁz‘/( 233 Maspeth Hve 187 a1 5178Y 5100
'S NAME CODE PERSONS | ED,AND TITLES
7’?/;%70»4\/ Mﬂ@la@ S |Leu ﬁ /Jw A/as D —oPeeRYIL
REGION WEATHER CONDITIONS DEC psamn’ NUMBER
- O —U9U 2 rT T 1 1
H CONTINUATION SHEET ATTACHED PART(S) 360—
E of S OYes Tne ’ /1//'9~ Attached

Vialations of Part 360 are Subject to Applicable Civil, Administrative, and Criminal Sanctions Set Forth in ECL Article 71.
Additional Viclations May be Noted on Sheet One of this Inspection Report.

Provide site sketches, clarification, supplemental information, locations of photographs ar samples andlor locations aof violations.
[Uncorrected violations must be described In detail and located on a sketch].
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| hereby acknowledge receipt of the Facllity Copy of tt
%—‘ Inspection Report sheet.

!nspoctar s S{cnawra Individuat In Respansibte Charge [Please print]
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151E (296)—27
2 a2 ;E\N YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERYATION DISTRIBUTION ROUTING
) FiVISION OF SOLID & HAZARDOUS MATERIALS WHIEGOPY  Beglonal Office |
* 6 NYCRR Subpart 360-11 YELLOW COPY  Central Office
SOLID WASTE MANAGEMENT FACILITY INSPECTION REPORT | GiaSoe ety
[For Use at Transfer Stations] ' .
FACILITY NAME. LOCATION FAC_!UTY NQ, | DATE - TIME
Fastern lepssrer Aaad Moeenw HAve i 7o 1 5198 5180
IMSPECTOR'S NAM , E ERASONS § IEWED AND TITLES
;%f/) ony M,};S?L?{'S %D 1% 552?;; ros10 ~ oPerRHAFIR :
REGION WEATHER CONDITIONS DEC PERMIT NUMBER
L | SF . 9\1—1;/101’7{-—10@61‘?17u O
SH CONTINUATION SHEET ATTACHED PART(S) 360~ / ) .
___f of & yes  Oneo BACIK ot Lo 8 Attached

Violations of Part 360 are Subject to Applicable Civli; Administrative and Criminal Sanctl
Appropriate, the Clean Water and Alr Acts. Additlonal and/or Multiple Violations May be Desc

This form Is a record of condttians which are obsarved In the fleld at the time of inspection
Items marked NI Indie222 no Inspection and do not mean no violation has occurred.

Ul parT 360 peRMIT U qroer on consent {J reaisTeren

FACILITY MANAGEMENT

authortzad and approved for managemaent at the taclitty:
a. Contral Program. 360-1.14(eX1)

¢. Slgns. 360-11.4{c)*

a. Malntenance of Facllity Components/Site Grading. 380-1.14(X1)"
b. Adequate Equipment. 360-1.14(fX3"
¢. Dralnage. 360-11.4(%)°
4. Operational recards ara available whare required:
& Unauthorized Solld Waste Records. 360-1.14{IX1)
b. Selt Inspection Records. 360-1.14(1X2)
c. Permit Application Records. 360-1.14{IX3)
d. Monlitoring Records. 360-1_14{{X4)
a. Facility Operator Recocrds. 360-1,14(uXf)*
f. Dally Log of Solild Waste. 360-11.4(1)°

OPERATION CONTROL

B@DD{:DNDDDD‘Q@,Q e
00 ONSENSORNROOOD. 0o

Dm;s@\
o

00 00ODO0DO0OONDIDOD OD<

1. Soild waste management facility Is authorized and management occurs within approved area. 360-1.7(aX 1.0
2. Incoming solld waste I3 monitored by & control program for unauthorized waste, and solid was}e materals accepted are those

b. Department Approved Facliity for Specific Wastes. 360-1.14(r); 36041.4(3)",_(m)

3. Operatar maintains and aperates facility components and equipment in accordance wit

ons Set Forth in ECL Arilcle 71, and as
ribed on the Attached Continuation Sheet.

O exemer O comprant

); 360-1.500K5)

h the permit and their Intended use:

5. Solld waste, Including blowling litter, Is sufficlently contined or controlled. 360-1.14(); 360-11.4(e)

8. Dust Is effectively contrailed, and does not constitute an ol-site nuisance. 360-1.14(K)
7. On-site vector populations are prevented or contrailed, and vector breeding areas are prevented. 360-1.14{1); 360-11.4(e)

8. Odors are effectively controlted 0 that they do not conatitute a nuisance. 360-1.14mj; 360-11.4(a}

WATER
B /g B 8. Solkd wasta Is prevented from entering surface waters and/or groundwaters. 360-1.14(b)X1)
10. Laachate la minimized through dralnage control or other means and Is prevented trom entering surface waters. 360-1.14(bX2)

ACCESS
E D D 11. Access to the facliity Is strictly and continuously controlled by fencin
360-1.14(d)*
Zf a U 12. On-site roads are passable. 360-1.14(n)"

WASTE HANDUING
E O G 13. Adequate storage for Incoming salld waste i3 avallable. 360-11.4(g)"

g. gates, signs, n

atural barriers or other suitable means.

D Z/D 14. Putrescible soild wasta is removed when translor contalners are full, or within seven days of recalpt. 360-11.4{0)° -
D Z/D 15. Processing, tipping, sorting, storage, compaction, and related actlvitles are In an enclosed or covered area [for transter statlons

. receiving more than 50,000 cubic yards or 12,500 toris of solld waste annually}. 260-11.4{n¥1)*
Z,D O 18. Incoming waste Is weighed or measured befoce unidading [for transter stattons recetving more t

tons of solid waste annualtyl. 380-11.4(nKg"*
Jepade

7. Station Is cleaned or washed down each day to prevent odors and other nuisance.cand

more 50,000 cubic yards or 12,500 Gy Of ¥5TK wastd anauany]. 3601 1.4nX3)°

OTHER c
On Contlnuation Sheet kentify any other violation

> Not Apply To A Reglstered Transter Station

N Aa<nactor’s Slanature

ua
~ -~

han 50,000 cublc yards of 12,500 .

Itinas [for tracsier stations recetving. more... - -~

1 heraby acknowledge receipt of the Faclility Copy of this Inspection Report sheel.

Ind~idual In Hesponslble Charge [Please prinl]

———— . -
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New York State Department of Environmental Conservation
Division of Salid and Hazardous Materials, Region 2

47-40 21st Street, Long Island City, NY 11101

Tel: (718) 482-4996 Fax:(718) 482-4979

John P, Cahill
CERTIFIED MAIL Commissioner

February 23, 1998

Eastem Transfer of NY, Inc.
222 Morgan Avenue
Brooklyn, New York 11237

Re: Eastern Transfer of NY, Inc., 222 Morgan Ave., Broaklyn, NY

Dear Mr. D'Ambrosio,

An inspection was.rhade at your facility (Eastem Transfer of NY, Inc., 222 Morgan Ave) on
February 18, 1998 and you have been found to be in violation of your consent order to operate
and the NYCRR Part 360 regulations and therefore are subject to all applicable civil,
administrative and criminal sanctions set forth in ECL article 71.

The inspection of the facility revealed that construction of a putrescible waste processing .
building has begun without the written approval or a permit to operate and construct from the
DEC. This construction is a violation of the regulations and every day the construction '
continues, this will be considered an additional viclation.

A case will be initiated with our Division of Legal Affairs to address the above violatiop.
if you have any questions, please contact the Division of Solid and Hazardous Materials at

(718) 482-4996.

Sincerely,

Anthony Masters
Environmental Engineer 1

cc. Rich Bruzzone
Femi Falade
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A7-15-1E (2967272
- NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION DISTRIBUTION ROUTING
b CAVISION OF SOULID & HAZARDO!'S MATERIALS . .
e . ) WHITE COPY Reglonat Offica
’ 6 NYCRR Subpart 360-11 YELLOW COPY  Central Offica
SOLID WASTE MANAGEMENT FACILITY INSPECTION REPORT . | ZRESEoe ey

[For Use at Transfer Stations] ,
TIME

FACILITY NAME [, ) LOCATION FACIUTY NO.| DATE
w Frnster a5 Moren~ Hue P Al TR RN
lﬁiﬂo 'S NAME CODE | PEASONS INTERVIEWED AND TITLES
ATN2 Yy /77/357(6’/ S S | foov D' Awmbrosco — oPeRLATOR
REGION | WEATHER CONDITIONS , DEC PERMIT NUMBER ,
ol i A-(a /A 00GR/ 11 TTTTT=T
SHEET CONTINUATION SHEET ATTACHED | PART(S) 360— Yy, / La

__Lof_& gﬁu DNo

Violations of Part 360 are Subject to Applicable Clvil; Administrative and Criminal
Appropriate, the Clean Water and Air Acts. Additional and/or Multiple Violations May
This form Is a record of conditions which ars observed in the field at the time of Inspection
ltems marked NI indle22 no Inspectlon and do not wtean no vlolatlon has occurred.
O parr 360 PERMIT DER ON CONSENT [ recisTeRED O exever Ul compramt

V ~ FACILITY MANAGEMENT ,
1. Soild waste management facility Is authorized and management occurs within approved area. 360-1.7(a}1),(b); 360-1.8(XS)

2. Incoming, sclid waste is monitored by a control program for unauthorized waste, and solld wasta materlals accepted are those
authorized and approved for management at the facllity: ’
a. Coatrol Program. 360-1.14{eX1) -
b. Department Approved Facility for Specific Wastes. 360-1.14{n); 360-11.4(a),(m)
c. Signa. 360-11.4{c}*
. Operator malntalns and operates facility components and equipment In accordance with the permit and thelr intended use:
a. Malntenance of Facility Compoaents/Sita Gradlng. 360-1.14{1X1)*
b. Adequate Equipment. 360-1.14{IX2)° -
c. Dralnage. 360-11.4(f°
. Operational records are available where required:
a. Unauthorized Solid Waste Records. 360-1.14(I(1)
b. Self inspection Records. 360-1.14(I2)
¢. Permit Application Records. 360-1.14(TX3)
d. Monltoring Records, 360-1.14(1¢4)
@. Facliity Operator Records. 360-1.14{uX1)"
1. Daily Log of Solld Waste. 360-11.4(i)°
OPERATION CONTROL
5. Saild waste, includlng blowing litter, is suHficiantly contined of controlied. 360-1.14(); 360-11.4{¢)
6. Dust Is affectively controlled, and does not constitute an off-site nulsance. 360-1.14(K)
7. Oa-site vector populations are prevented or controlled, and vector breeding areas are pravented. 360-1.14(1); 360-11.4(c)
8. Odors are effectively contralied so that they do not constitute a nulsance. 360-1.14(m); 360-11.4{e)

WATER
9. Solld waste s pravented from entering surface waters and/or groundwaters. 360-1.14(bX1)
10. Leachate ls minimized through dralnage control or other means and is prevented from enterin

ACCESS
ZT D D 11. Access 1o the facllity Is strlctly and contlnuously controlled by tencing, gates, signs,
360-1.14{d)*
B 0 [ 12 Onsite roads are passable. 360-1.14(n)*

WASTE HANDUNG .
O Z £ 13. Adequate storage for Incoming solkd waste ls avallabie. 360-11.4(g)°
D Z D 14. Putrescibie solld waste Is remared when transfer containers are fuil, or within saven days of recel
{0 & [0 15 Processing tipping, sorting, storage, compaction, and refated activities are in an enclosed of cover
recatring moca than 50,000 cubic yards or 12,500 toris of solid waste annually]. 380‘11._4(n)(1)‘
Z 0o 18. Incoming waste is welghed or measured betore unidading [for transter stations receitving more than

tons of salld waste annually]. 360-11.4{nX2* o
[0 T [0 17, Station ts cleaned or washed down esch day ta prwvent odors and other nuisance candlions (lor transter atations receliag MO —

Attached

Sanctions Set Forth In ECL Article 71, and as
be Described on the Attached Continuation Sheet.

z

w

g surface waters. 36C-1.14bX2)

0 ONGY 000000000008SN Q0.
NS NODO SESNSSNNYSOO00 00
0 0000 0000000000800 D{S\

natural barriers or other suitable means.

pt. 360-11.4{)°
od area {for transfer statlonsg

50,000 cublc yards or 12,500

mors 50,000 cublc yards or 12,500 5as of BoNg waste annuany]. 351 1.4n)X3)"

OTHER
On Continuation Sheet identify any other viglatlons.

1 hereby acknowledge receipt of the Facllity Copy of this lnspection Report sheal.

Trdividual 1a Hesponsible Charge [Pleasa print]
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47151 (296)~27a
A DISTRIBUTION RQUTING :

NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSER;/ATION '
DNle" N UF SQUOD & HAZARDQUS MATERIALS =
WHITE COPY Reglonal Office
SOLID WASTE MANAGEMENT FACILITY INSPECTION REPORT | YELLOWGCOPY  Ceatra Gfitce
PINK COPY Facltity
_ Continuation Sheet GREEN COPY . Inspector
FACILITY NAME 4 LOCATION FACILITY NQ. | DATE . TIME

Easteen (RAvsee | 33 Morsre Hve LY TIOR3 /95111000

/'S NAME [ofa]»]3 PEASONS | E A" AND TITLES
/@ﬁdﬂv /72,}572.»,#\5 : é Loo F/‘jw émsrd ~ oPCRATOR.
REGION EATHER CONDITI ' DEC PERMIT NU
SHa”\ $3 N—161 101‘?3~10ﬁ1017{71'1 BEREE
CONTINUATION SHEET A'ITACHED PART(S) 360—
i of .& DYes @&o ) N A Attached

Violations of Part 360 are Subject to Applicable Civil, Admlnistratlve, and Criminal Sanctions Set Forth In ECL Article 71.
Additional Violatlons May be Noted on Sheet One of this Inspection Repart.

Provide site sketches, claritication, supplemental Informatlon, locations of photographs or samples andlor locations of violations.
fUncorrected violations must Le described In detait and located on a sketchl]. :

/- FFK/LH'"-/ /s con?‘mu;vj Yo constrock 7%4 P,_”L,éscfé/’o
waste boforag.. Cpicrele Sloor , oraterge AvO  some
(‘o/on;ms have been QO"S?(/VC]‘*’Q . _'Z"«vfarmw D(ﬂ-cl //36
GP?M"/;MQF 7‘44‘1“ 7‘}42 [ons?‘ch)‘réA (s A 1O fa-Fedm $40 7,_/#
/:f wa:;//o 62 éez\/é;r('((;;,/ ~o CeASE ‘%A@ cantsjlru(\f,d,,,-

| (ﬁc: //‘/J /\3( (ansf/ur#zav; con Jrnues

An tﬂqérﬂ 900/ fcdfv%}/ u//J/A—?‘ruv;

[mm 00(-4‘/9/ . Twlormen
i'7L v z,d/‘// e AN SroenRIH

§Z)r PF}C/; 049 1\7L ccn 7//,7‘005 >

| hereby acknowledge receipt of the Facllity Copy of this
lnspectlon Repcﬁ S’hﬂe
m ]7 12500

l Dec)/s Signature ; fﬁ\? in slble Charge {Please print]
. 4 4
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New York, MNew Yark 10067_ ,

PRESIDENT OF .THE BOROUGH OF BROOKLYN

DU S M MA R 2 09 JORAE"’E’Q‘N"\'HGKT mROOKLELYN, N.Y.
P T Vel
. & A RY Y
_—F.-—lw
P e e o e
- S - April 16, 1998
T -
» =
) -
Honorable Rudolph Glulian] T
Mayor ' .
City of New York ) -
City Hall —

o e ——

Dear Mayor Giuliani: -

i am writing to express my deep_concern over the jllegal
construction of a transfer station by ‘Eastern Transfer, inc. located at
222 Morgan Avenue, Brooklyn.  The devalopment of another illcgal
transfer station in Brooklyn after 2 ducade of fighting such actions
requires immadiate action. -

Based upon the Inspection of my_ataff and reports from community
members and representatives of the waste Industry, Eastern Transfar ic
constructing a large wasts transfer.station without the necessary city and
state solld waste management permits and .without conducting an
onvironmental review. In addition to falling to obtaln the necessary
permits to build a wasta management facility, this company has not
received approval from the Desparfmant 6f Business Services (DBS) to
construct a waste transfer station. Eastern Transfer filed an application
(permit #880039) to which DBS ralswd_six objections. Eastern Transfer
has not yet responded to the objectisris. Enclosed are photos of the
significant level of construction activity occurring at this site.

! have brought this mattsr to the attention of the State Department
of Envirenmental Conservation (DPC), which has issued two notices of
violation to Eastern Transfar for itx-iMagal sctions and has informed tha
company that any furthar construction activity would be a knowing
violation of state regulations and law. .Eastern Transfer's response to
the Noticea of Violation from DEC was_to atep up its construction
activity. My staff's most recent inspertion of this facility on April 13,
1838, at 6:45 P.M., found significsht eenatruction activity occurring at
the site. Workers at the site informed my staff that they were instructed
to work over-time and that lights had besn set up to allow them to work

at night. . ,

4
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MAY-15 98 19:82 FROM:NYS DEC REGION 2 7184824026 T0:51643208167 PAGE: 86
May 15°98  18:49 No.034 P.04

BROOKLYN B.P. TEL:7188023778

Mayor Giuliani
April 16, 1998
Pas;_e 2

Eastern Transfer operates this facility under a Consent Order with
DEC that was issued to tha previous opsrator of this site for opening an
illegal transfer station and humerous environmental vislations. The
previous owner of this facility never complied with the terms of the
Consent Order and was subssquently cemvieted of criminal activity. Given
the cnntinuation of this facility's disragerd of the laws -and regulations
governing the operation of this noxleds industry, | have requested that
DEC revoke the Consent Order that allaws this facility to operate, In 1997
DOS informed the operator of this sits that it could no longer process raw
garbage in an open [ot, o

Considering the flagrant violation of city and state faw. | believe
that 1t is incumbent upon the city administration to immediately issue a
stop work order to Eastern Transfar.@ysn the history of this site and
the current ocparator's actiona, tha city should take the necessary
administrative and legal steps necessary to pavoke Eastorn Transfer, and
its parent company Eastern Environmsntal's, ability to managa waste in
New York City, ‘ .

The most disturbing azpact of this sMuation Is the information
provided to my staff by employeas of .Eaatern Transfer and its lawyer,
Lawrence Schillinger. Eastern.Transfer’s staff indicated that the city
was not only aware of Eastern Transfer's actlons but had given its tacit
approval of the actionz. It Is my undérstanding that DOS permit and
inspection staff have visitad this site but failed to take any action to
stop this clear violation of city and state-law, ‘

Given the seriousness of this sltuation, | request that you
personally investigats this matter. Untl the eity makes an ascescmant of
this situation and addroszes the sarlous lssues raised by Eastern
Transfer's actlons and Its represantation of Its rolationship with DOS,
the city administration must take no action. regarding the lssuance of a
contract for the export of 2,400 tons pap day of residential waste from
Brooklyn and Queans. )

Pleaza advise me of your ﬂnd'lhgr‘ pertalning to thls urgent matter.

———

Singérely.

Howard Golden

Enc, . -,.—:»'ﬁ‘".a‘-"‘

NC07351



: T0: 516432@‘1.7 PAGE: 87
93 FROM:NYS OEC, REGIN Sz (18 may 15798  18:50 No.034 P.US

cc: Governor George E. Patakl

State Attorney General Dennis Vuco

Borough Presidents

Brooklyn District Attorney Charles-Hyhes

Manhattan District Attorney Robart Morgenthau

Brooklyn Congressional Delagatian

Brooklyn State Delegation

Assemblyman Richard Brodskey, Chalr. Environmental
Protection Committes

Brooklyn City Council Delegation .

Councilman Stanley Michels, Chalr, Envirenmeantal
Protection Committae

Brooklyn Community Board Chalrs

Rroaklyn Snlid Waste Advisery Baard

Citywids Recycling Advisory Bdﬂ'ﬂ

b

—-—
—

l"i‘n

|
SERIEE
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47-151E (2196)—27a

‘ NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL OONSEFiVATKJN h DISTRIBUTION ROUTING v
) FiVISIUN OF SOUD & HAZARDOUS MATERIALS ¢ WHITE coPY Reglcna! Office
~ 6 NYCRR Subpart 360-11 YELLOW COFY ~ Central Office
SOLID WASTE MANAGEMENT FACILITY INSPECTION REPORT | SRS o scly.

{For Use at Transfer Statlons]
FACILITY NAME LOCATION FACILITY NO, | DATE
sfern [pansrer 282 Morean Aue S g7 el asie P?ﬁlf{{_ggg
ﬁl’ OR'S NAW CODE PERSONS, NTERVIEWED AND TITLES .
n7hoay /’57(0/5 N | Jee bOa 4 ] fes/es ~ oo rstor
REG§3 WEATHER CONDITIONS - DEC PﬁRMIT NUMBER

ISTF clovoy -l [1O1A Q00D Tt

SHEET CONTINUATION SHEET ATTACHED | PART(S) 360—
_Z of OL Ono oV 8L LY/ Attached

Violations of Part 360 are Subject to Applicable Civil; Administrative and Criminal Sanctions Set Forth in ECL Arlicle 71, and as
Appropriate, the Clean Water and Air Acts. Additional and/or Multiple Violations May be Described on the Attached Continuation Sheet.

This form Is a record of conditions which are_observed In the field at the time of Iinspection
Items marked NI indic22 w0 inspection and do not mean no violation has occurred.

(O paRT 360 PERMIT ¥ oroeR on consent O recistereo O exemer O compramt

FACILITY MANAGEMENT . .
1. Solid waste management tacility is authorlzed and management occurs within approved area. 360-1.7(a)1).(b); 360-1.8()S)

¢
D 2. tncoming solid waste is monitored by a control program for unauthorized waste, and solid waste materdals accepted are those

z

NiCTo

NOOOD 00

authorized and approved for management at the facility:

a. Control Program. 360-1.14(eX1)
b. Department Approved Facility for Specific Wastes. 360-1.14{r}); 360-11.4a},(m)

\

D c. Signs. 360-11.4{c)"
E} 3. Operator maintains and operates facility components and equipment in accordance with the permit and their intended use:

a. Maintenance of Facllity Components/Site Grading. 360-1.14(f}1)"*
b. Adequate Equipment. 360-1.14{{}X2)"
c. Drainage. 360-11.4{f)"
4, .Operaﬁonal records are available where required:
- a. Unauthorized Solid Waste Records. 360-1.14{iX1)
b. Self inspection Records. 360-1.T4(iX2)
c. Permit Application Records. 360-1.14(i)3)
d. Monitoring Records. 360-1.14{if4)
e. Facllity Operator Records. 360-1.14(uX1)*
f. Dally Log of Solid Waste. 360-11.4i}*
OPERATION CONTROL
S. Solid waste, Including blowing litter, is sufficiently contined or controiled. 360-1.14(j); 360-11.4(e)
6. Dust is effectively controiled, and does not constitute an off-site nuisance. 360-1.14(k)
7. On-slte vec(or'populatlons are prevented or controtled, and vector breeding areas are prevented. 360-1.14(l); 360-11.4{e}
8. Odors are elfectively controlled so that thaey do not constitute a nuisance. 360-1.14(m); 360-11.4(e)

1 A MY AN AN
6

.

[
D000 OENYNND

.

WATER
9. Solid waste Is prevented from enterlng surfaca waters andfor groundwaters. 360-1.14(bX1}
10. Leachate Is minimized through drainage control or other means and is prevented from eatering surface waters. 360-1.14(b}2)

1

ACCESS
11. Access to the facllity is strictly and contlnuously controtled by fencing, gates, signs, natural barriers or other sultable means.
360-1.14(d)"
12. On-site roads are passable. 360-1.14(n)"

WASTE HANDLING
13. Adequata storage for incoming soiid waste Is available. 360-11.4(Q)"*
14. Putrescible solid waste Is removed when transfer containers are full, or within seven days of receipt. 360-11.4(1)*
15. Procaessling, tipping, sorting, storage, compaction, and related activitles are in an enclosed or covered area {for transfer stations
recelving more than 50,000 cublc yards or 12,500 tonis of soltid waste anaually]. 360-11.4(n¥1)"
16. lncoming waste Is welghed or measured before unloading [for transfer stations recelving more than 50,000 cubic yards or 12,500

tans of solid waste annually]. 360-11.4(nX2}*

N0 OO0
00000 00 00 0000 000000000

\

0K O0O8 88 O Sy

N O

more 50,000 cubic yards or 12,500 (&as Gf SONG was{é annuaally]. 360-11.4nK3)"°

OTHER
On Contlnuation Sheet identify any other violations.

red Transfer Station
! hereby a?g&edqe ' lp( of the Facllity Copy of this Inspection Report sheet.

’ "T pect 's Slgnatuce \ Individual ln Responslble Charge [Please pnt]
“{ 7 e g‘?//-}ﬂ £

17. Station Is cleaned or washed down each day to prevent odors and _other gulsgm:e_mndltlans (for transfer statlons recelving mare——
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47151 M—ZTa ) - - - . . .
NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL CONSERVATION = DISTRIBUTION ROUTING ~
DIVISICN OF SOUID & HAZARDOUS MA(ERIALS WHITEGOPY  Reglonal Office
- SOLID WASTE MANAGEMENT FACILITY INSPECTION REPORT . m g)PY Cemmngf:ll‘ca
Continuation Sheet GREEN COPY lnsp:ctz
FACILITY NAME—. LOCATION ) ' FACILITY NO. | DATE TIME -
FasTorn /Eﬁ-lvsféﬂ 233, [N esnn Ave 2t d7b 1057 125l ©1 g0
li;?scr R'S NAME CODE | PERSONS INTERVIEWED AND TITLES
ﬁsfafs - S| Oee (ajesk, -opaaﬂ—fdz
REGION WEATHER cougmons oec PERMIT NUMBER . .
5SS F clodng &—@l/lﬂ‘ﬁ—laoldqlzl | FITT T

SHEET

S| Oves S

CONTINUATION SHEET ATTACHED | PART(S) 360— /
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May 15, 1998 ‘
| .
N 4

- John P. Cahilt
Thomas S. West, Esq. Commissioner
LeBoeuf, Lamb, Green & MacRae, LLP
One Commerce Plaza, Suite 2020.
99 Washington Avenue
Albany, New York 11101

Re: Fastern Transfer of New York, Inc.--222 Morgan Avenue, Brooklyn
Dear Mr. West:

I wish to formally acknowledge receipt of your letter of May 13, 1998 and to confirm
our telephone discussions.

As we have already discussed, I specifically object to your distortion of our telephone
discussion, and wish to confirm that I emphatically deny ever stating .tha.t “Mr. Gallay admitted that
he was advised of the construction proximate to the transfer of the building.

Finally, [ remind you that the 1990 Consent Order expired on May 7, 1998. As- tf}e Region
informed your co-counsel, Mr. Schillinger, on May 8, reiterated on May 11 to Mr. Schillinger,
Eastern’s General Counsel Bob Kramer, and Senior Vice President Robert Donno, and repeatgd to
you on May 12, the consent order will not be extended. Eastern has no basis whatsoever to believe
that it is free to continue any operations now that the order has expired and Eastern concededly, has
not obtained required permits. Indeed, Eastern has not submitted information to'allow‘the
Department to complete the permit application. Accordingly, any further operations violate the
Environmental Conservation Law.

Very truly yours,

" Laurie Silberfeld

b .,
Regional Attorney / x%/
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LEBOEUF, LAMB, GREENE & MACRAE

L.L.P.
A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
NEW YORK ONE COMMERCE PLAZA LOS ANGELES
WASHINGTON SU|TE 2020 NEWARK
ALBANY PITTSBURGH
Bos 99 WASHINGTON AVENUE PORTLAND, OR
TON

ALBANY, NY 12210-2820 SALT LAKE CITY

DENVER . SAN FRANCISCO
HARRISBURG (518) 465-1500 BRUSSELS
HARTFORD FACSIMILE: (518) 465-1585 MOsCcow
HOUSTON ALMATY
LONDON

JACKSONVILLE (A LONDON-BASED

MULTINATIONAL PARTNERSHIP)

July 22, 1998

VIA HAND DELIVERY

Hon. Bernard J. Malone
Albany County Courthouse
Room 271

16 Eagle Street

Albany, New York 12207

Re: Eastern Transfer of New York, Inc. v. DEC

Dear Justice Malone:

This letter will serve as a follow-up to our settlement
conference on June 24, 1998, to advise you of the status of
settlement negotiations.

Following our conference on June 29, the parties
participated in a conference call to discuss: 1) all outstanding
permitting issues; 2) a process to obtain the Department's approval
to complete certain construction items that are necessary for
safety and security; and 3) settlement. Numerous follow-up
conference calls have transpired relative to settlement. A
progress report regarding each of those items is set forth below.

First, regarding permitting, the Department has indicated
that Eastern's application is now technically complete. Rather
than resolving the issue of whether the storm water discharges from
the outside areas will be discharged to the New York City
Wastewater Treatment Plant, the Department has agreed to process
Eastern's pending application for a discharge to the English Kills
under the terms of a State Pollution Discharge Elimination System
Permit ("SPDES"), subject to the understanding that, if the City
will accept the storm water discharges from the Facility, the
Facility will pursue that avenue instead. The parties have also
agreed to work cooperatively in approaching the City for a final
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Hon. Bernard J. Malone
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Page 2

decision regarding whether storm water discharges will be accepted
by the City.

Regarding the Department's responsibilities under the
State Environmental Quality Review Act ("SEQRA"), the Department
indicated that it had not yet finalized its determination regarding
the Facility, but that it would be doing so in the next thirty (30)
days. Although the Department acknowledged that its review under
the terms of the 1992 Stipulation and Order with the Department of
Sanitation ("DOS") is limited to the impact of the Facility upon
natural resources, the Department stated that it will be reviewing
all SEQRA impacts at the same time. Thus, the Facility will be
subject to the concurrent review of all SEQRA impacts by both the
Department and DOS. In order to progress the SEQRA decision
making, we have suggested that a meeting be held attended by
representatives by Eastern, the Department has agreed to organize
such a meeting. We are waiting for the Department to propose a
date and time for such a meeting.

On the subject of limited building construction to
complete safety and security measures, the Department requested a
proposed list of specific items that would be completed with detail
concerning the specific construction activities that are required.
That information was transmitted to the Department and approved by
the Department shortly thereafter. Accordingly, we have confirmed
in writing that Eastern is authorized to conduct limited
construction activities to complete certain safety and security
measures. A copy of our confirmation letter is attached.

Finally, regarding settlement, we are disappointed to
report that the parties have been unable to settle this dispute.
We are also very concerned about the manner in which the Department
engaged in negotiations that calls into question whether the
Department has been acting in good faith. Throughout the
negotiation process, Eastern has expressed its willingness to meet
reasonable demands by the Department, if settlement would
facilitate interim operating authority that would allow Eastern to
meet the requirements of the New York City bid. The Department, in
contrast, seemed to look for every opportunity to build an obstacle
to settlement. For example, as of Friday, July 10, 1998, the
Department had interposed a settlement demand totaling $550,000.
When we reported on Monday, July 13, 1998, that Eastern would meet
that demand, the Department responded by increasing the demand to
$700,000. The Department also announced at that time that they
would not allow any construction and demolition debris operations,
even though the outdoor construction and demolition debris
processing has never been a significant issue. Later that week,
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Hon. Bernard J. Malone
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following further negotiations, the Department reported a "take-it-
or-leave-it" offer that involved limited operations regarding both
putrescible waste and construction and demolition debris and
$700,000 in penalties and environmental benefit projects. Eastern
responded by indicating that it was inclined to agree to those
terms as long as the language of the settlement document reflected
what was being transmitted verbally. The Department agreed to
provide a written settlement document by last Friday.

To date, no written settlement has been forthcoming from
the Department and we were advised on Tuesday that the Department
has decided not to pursue settlement at all. This is, of course,
the exact same treatment that Eastern received in May of this year
when it was promised by Regional Director Kris that it would be
able to resolve the building construction issue with a consent
order and a modest fine ($7,500). The unwillingness of the
Department to compromise this dispute calls into question whether
the Department has been acting in good faith. It is also a factor
that should be considered by the Court when it balances the
equities in this matter.

Under these circumstances, we have no choice but to
request that your Honor render a decision on Eastern's pending
motion for a preliminary injunction at your earliest convenience.
As discussed in chambers, both the public interest and Eastern's
interests continue to be irreparably harmed every day that the
Facility remains closed. 1In order to document the continuing harm
to Eastern and the public interest, we are enclosing a letter from
the Department of Sanitation, dated July 9, 1998, which confirms
that Eastern was required to demonstrate its right to operate by
July 23, 1998. As a result of the Department's failure to
consummate the agreed settlement terms, Eastern has lost its
contract with New York City. Similarly, we are enclosing copies of
recent news articles which document recent price increases for
waste disposal in New York City for reasons that include the recent
closure of transfer stations (including Eastern) in New York City.
Simply put, as a direct consequence of Facility closure, the public
interest has been, and continues to be, harmed through price
increases for waste disposal.

Also, you should be aware that other bids will be
solicited from New York City in the near future. For example,
Eastern is anticipating another bid request that will be available
in September 1998. Accordingly, it remains in the public interest
for this Court to issue a preliminary injunction confirming
Eastern's on-going operating authority.
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Finally, I am enclosing a copy of a recent decision
obtained by this office relative to a solid waste facility in
Allegany County. That decision demonstrates the propriety of
issuing a preliminary injunction to maintain facility operations
pending the outcome of the litigation. Here, similar relief is
appropriate. In 1990, the Department agreed that it would
adjudicate disputes concerning continued operating authority. The
Department has commenced such an adjudicatory proceeding at the
administrative level. Pending the outcome of a final resolution of
the many factual and legal issues associated with this dispute,
this Court should maintain the status quo by granting preliminary
injunctive relief.

Thank you for your continuing attention to this matter.

ery tr urs,
ThOfnas S. West

TSW:tsh
enclosures

cc: Maureen Leary, Esqg. (with enclosureg) (via hand delivery)
Eastern Transfer of New York, Inc.

46971

NC07361
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L.L.P
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June 29, 1998

VIA FACSIMILE

Maureen F. Leary, Esq.

Assistant Attorney General

New York State Department of Law
Environmental Protection Bureau
State Capitol

Albany, New York 12224

Laurieann Silberfeld, Esq.

Regional Attorney

New York State Department of
Environmental Conservation

Division of Air Resources

Region 2

47-40 21st Street

Long Island City, New York 11101

RE: Eastern Transfer of New York, Inc. v. DEC,
Index No. 2755-98

Dear Maureen and Laurieann:

This letter will serve to confirm the verbal
authorization granted by the Department and the State of New York
for Eastern Transfer of New York, Inc. ("Eastern") to complete
certain specific building construction measures that are necessary
for safety and security purposes in accordance with the draft
letter dated June 24, 1998, transmitted to you by facsimile.
Specifically, you have authorized the following tasks:

1. Roll Up Doors and Passage Doors: The doors are
need to prevent access to the property and into the
building by trespassers and other unauthorized
parties who could be injured from falling into the
open tipping pits. The doors will also preclude
access into the building by rodents, birds and
other nuisance vectors which could build nests and
damage equipment.
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A sub-contractor will install the overhead doors.
A four person crew will install the remaining six
doors using a mobile ladder truck and service
vehicle. Tracking systems will be installed on the
inside of the entry, a drum cylinder containing the
roll up door will be installed above each door
opening and a motor will be installed to the right
of the drum cylinder.

The approximate time to complete this task is seven

working days.

Electrical Connection: Electric service for the
building is needed for the operation of roll-up
doors, the interior/perimeter security lighting,
and to power the fire alarm and sprinkler system.

The task requires the excavation of a trench
between the old building and the new building. A
new cinder block and pre-cast concrete electrical
room needs to be constructed within the old shop
area. The construction must meet code requirements
as to be able to withstand an electrical fire or

transformer malfunction. The electrical room,
switch panels and circuitry have already been
installed in the new building. A step-up

transformer will be installed in the old shop area.

The approximate time to complete this task is three
weeks.

Sprinkler Hook-Up: This system is needed for basic
fire prevention.

This system requires the core drilling the pre-
cast, hollow core concrete roof plank and the
reconnection of the fire riser. The fire riser
will be reconnected to the fire sprinkler assembly.

This task will require three working days.

Water Hook-Up: Water is needed to supply water to
the sprinkler system.

This project requires trenching and placement of
approximately 70 linear feet of water connecting
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old and new building, a pressure test to check for
leaks and the backfilling of the trench.

The - approximate time to complete this work is one
week.

5. Oil/Water Separator: The oil/water separator is
needed to provide drainage for sprinkler system in
event of a fire. In the event of a fire, oily
residues from electrical wiring and equipment will
be produced. The oil water separator will filter
out these oily residues prior to discharge into
sewer.

This task requires the excavation of concrete in
the old shop area, the excavation of a trench and
placement of new drainage pipe to connect the oil

separator to a new pump chamber. Also, the
drainage must be tied into existing sewer
connection.

The approximate time for completion is three weeks.

Although not discussed, implicit in your authorization to
proceed is the understanding that the Department will not take any
enforcement action against Eastern for any violations of the
Environmental Conservation Law or the regulations promulgated by
the Department by reason of the specific construction activities
identified in this letter. Likewise, Eastern will not utilize the
authorization to proceed with these limited construction activities
as an admission, declaration against interest or an estoppel in the
pending litigation matters.

Thank you for your cooperation regarding this aspect of
the case.

s,

Thomas S. West

TSW:tsh
cc: Eastern Transfer of New York, Inc.
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FIED IY RECEIPT REQUESTED

J\lly 9, 1398

Louds D. Paolino, J%.

President

Eastern Transfer of New York, Inc.
1281 Metropolitan Avenus
Brocklyn, New Yoxrk 11237

Deax Mr. Paolino:

As you are aware, your firm submitted a bid in response o
the Department of fanitation‘’s (the “Department’s”) solicitation
ror bide for the Contract for Lhe Export of Munieipal Solid Waste
From the Boroughs ¢of Brooklyn and Queens (PIN 82798WD0000S%). In
your firm'se bid, Bastexn Transfer of New York, Inec.’s transfer
station located at 222 Morgan Avenue, Broocklyn, Ncw York, was
designated as the putresacible solid waste transfer atation
(“Tranzfer Facilicy”) at which refume delivered Dy the Department
of Sanitation (the “Depaxtment”) and its represantatives would be
acoeptaed for frocessing and transport Co an auc«of~City waste
disposal facility.

The solicitation requixes that in order Lo be considered ror
an award, a bidder must obtain and submit to the Department proof
that the Transfer Facility has all required New ¥ork State and
New York City licenses, permits and other authorizations to
operate a putrescible solid wagte trangfer station prior to the
date of Notice of Award. The Department anticipates that it will
issue Notice of Award on or about July 31st 19%8. In order for
the Department to Eroceed with its evaluation of your firm's big,
and deterxmine whether to consider Bastern Transfer of New York,
Ina.’'s Transfer Facility as a patencial candidate for a Contract
award the Department reguests that your firm supply the
Department with proof that Eastern Transfer of New York, Inc. s
transfer station located at 222 Morgan Avenue, Brooklyn, New
York, has all requived New York State and New York City permits.
licenses and other authoxizations for the operation of a
putrescible solid wvaste transfer stavion within ten (10) business

L 3
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days

from the date of this letter, i.e., by duly 23rd 1558.

Failure zo submit the raggested information will resull in a
i

determination that your

m’s bid is non-xasponsive, and the bid

will be rejected.

Please address any questione concerning this request to the

undersigned, or to the contract manager, David Nati, Director.
Export Contract Management Unit. Mr. Nati may be reached at 212
788-3508. I may be reached at 212 788-3730.

Sincerely, ’~p~;;21:fsa
f\fﬁ=>¥g :

\6\%—9\}1

Evelyn H. Reis

Leslie Allan, Deputy Commissioner far Legal Affaire

Martha X. Hirsv, Deputy Commissioner, 50lid Waste

Steven Lawitte, Deputy Commissioner fory Pinancial Managecuwent
and Administration

Peter Montalbano, Director, Bureau of Waste Disposal
Ronald W. Blendermann, Assistant Commissionexr/Agency Chief
Contraceing Officer

Lorenzo N. Cipollina, Assistant Commissionerx, Rlanning and
Budget

James §. Strauss, Assistant Commissioner, Legal Affaixs
Martin Ballew, Deputy Director, Bureau of Waste Disposal
David Nati, Director, Export Centract Management Unit

%/ BRQRXP«ET. ¢
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

EASTERN TRANSFER OF NEW YORK, INC.

COMBINED VERIFIED

Plaintiff-Petitioner, PETITION AND

COMPLAINT
-against-- Index No:Z}g.g"QB
NEW YORK STATE DEPARTMENT OF Hon.

ENVIRONMENTAL CONSERVATION

Defendant-Respondent.

x vvvvvvvvvvvx

Plaintiff-Petitioner, Eastern Transfer of New York, Inc.
(hereinafter "Eastern" or "Plaintiff"), by and through its
attorneys LeBoeuf, Lamb, Greene & MacRae, L.L.P., as and for a
Verified Petition and.~€omplaint (hereinafter the "Complaint™")
against Defendant-Respondent, the New York State Department of
Environmental Conservation (hereinafter the "Department, "
"Defendant" or "DEC"), respectfully alleges as follows:

PRELIMINARY STATEMENT

1. This combined proceeding and action is commenced
pursuant to Articles 78 and 30 of the Civil Practice Law & Rules
("CPLR") to challenge and seek redress for the Department's
termination (the "Termination") of operating authority for
Eastern's solid waste transfer facility located at 222 Morgan
Avenue, Brooklyn, New York 11211 (the "Facility") . This
Termination deprives Eastern of its rights under the state common
law, state statutory»law, and the federal and state constitutions,

and violates the state Administrative Procedure Act ("SAPA").
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2. More specifically, the Facility has been continually

operating as a waste transfer station since prior to the enactment

of the DEC solid waste regulations, 6 NYCRR Part 360 which, for the

first time, required such facilities to be permitted pursuant to

regulations promulgated by the Department. In addition, since 1989

the Facility has been operating under a Consent Order originally'

entered into between the Department and the then-owner of the
facility, as superseded by the terms of an Order on Consent
(Consent Order No. R2-2564-89-08) dated June 20, 1990. This 1990
Consent Order has been renewed continuously by the Department on a

pro forma basis every 90 days until the Termination, on or about

May 11, 1998. The Termination has, thereby, resulted in (i) a
deprivation of Eastern's vested right to operate the facility, (ii)
a denial of Eastern's right to due process under the due process
clauses of the 5th and 14th Amendments to the U.S. Constitution and
Article 1, §§ 6 and 7 of the New York State Constitution, (iii) a
deprivation of Eastern's civil rights pursuant to the Civil Rights
Act of 1891, 17 Stat. 13, 42 U.S.C. § 1983, and (iv) a violation of
SAPA § 401(2).

3. Accordingly, Plaintiff seeks: (a) a declaration
declaring that Eastern is entitled to continue operation of the
Facility pursuant to the terms of the 1990 Consent Order until such
time as Eastern's Part 360 permit application for the facility is
finally determined; (b) a declaration that the Termination is a

denial of Eastern's rights pursuant to Due Process Clauses of the

-2-
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Fifth and Fourteenth Amendments of the U.S. Constitution and
Article 1, §§ 6 and 7. of the New York State Constitution; (c) a
declaration that the 1990 Consent Order has not expired and that
Eastern has the continuing authority to operate the Facility
pursuant to SAPA § 401(2) pending final resolution of Eastern's
application to renew the 1990 Consent Order; (d) preliminary and
permanent injunctive relief restraining and enjoining the
Department from terminating Eastern's authority to operate and/or

taking any action which is inconsistent with Eastern's statutory

and federal and state constitutional rights pending review of its

application for renewal of the 1990 Consent Order; and (e) monetary
damages, for the direct and consequential damages sustained by
Eastern, together with attorneys fees.

JURISDICTION AND VENUE

4. This Court has jurisdiction of this action to issue
relief herein pursuant to Section 3001 of the CPLR, Articles 4 and
78 of the CPLR, and the common law éf the State of New York.

5. Eastern is a wholly owned Delaware corporation
organized and existing under the laws of the state of Delaware,
which maintains its principle place of business at 1281
Metropolitan Avenue, Brooklyn, New York. Eastern currently owns
and operates a solid waste transfer facility and recyclables
handling recovery facility located at 222 Morgan Avenue, Brooklyn

New York.
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6. The DEC is a department of the State of New York
organized and existing under the laws of the State of New York,
with its Regional office located at 47-40 21st Street, Long Island
City, New York and principal office located at 50 Wolf Road, Albany
New York. Venue is proper in Albany County pursuant to CPLR §
505(a) by reason of the fact that the DEC maintains its principal
office in Albany County.

GENERAL, AT.LEGATIONS

BACKGROUND

7. In 1987, New York Carting Co., Inc. ("New York
Carting") began operation of the site located at 222 Morgan Avenue
Brooklyn New York as a solid waste transfer station and recyclables
handling and recovery facility. At that time, upon information and
belief, the Facility was not subject to the substantive authority
of either the Department or the New York City Department of
Sanitation (the "DOS"). In this respect, no permits were required
from either agency for New York Carting to operate the Facility.

8. Approximately a year subsequent to the
implementation of operations at the Facility, in 1988, the NYS DEC
solid waste regulations, 6 NYCRR Part 360 (the "Regulations"), were
amended to include specific permit requirements for waste transfer
facilities. These regulations required, for the first time, that
the Facility be permitted pursuant to the authority of the
Department. These regulations also required the enclosure of

putrescible waste handling operations.

-4-
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9. Pursuant to this new regulatory authority, on August
10, 1989, the Department and New York Carting entered into an Order
on Consent (Department File No. R2-2002-88-10). In addition, on
December 29, 1989, New York Carting and the Department entered into
an Agreement of the Parties whereby the DEC granted New York
Carting temporary authority to operate the Facility under the terms
of the 1989 Consent Order. That temporary authority was extended
through June 22, 1990.

10. Upon information and belief, the Department utilized
these sort of consent oraers throughout the Borough of Brooklyn and
in other areas of New York City as a substitute for the permits
required under the Regulations, or as a form of temporary license
pending the-issuance of long-term permits. Upon information and
belief, there remain approximately 20 solid waste transfer
facilities in the City of New York which have been operating under
these renewable consent orders for upwards of 10 years. The use of
consent orders as a licensing scheme led many involved to interpret
the temporary authorization as permits. Annexed hereto and
incorporated herewith as Exhibit "A" is a letter from the DOS,
dated December 23, 1991, which referred to the DEC Consent Order as
a DEC "permit."

11. On June 20, 1990, as a result of administrative
litigation between the Department and New York Carting, New York
Carting and the Department entered into a new Consent Order, R2-

2631-89-10, (the "1990 Consent Order") which superseded the 1989

-5-
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Consent Order. The 1990 Consent Order provided for, among other
things, (i) temporary authority to operate the Facility for 120
days with a provision for renewal in writing, (renewal was
contingent upon New York Cartings strict compliance with the terms
and conditions »Qf’ the provisions of the consent order, the
Departments Part 360 Regulations and the New York State
Environmental Conservation Laws (the "ECL"), and (ii) conditions
for operation, including (a) that the Facility could not receive
more than 5,000 cubic yards of putrescible material and not more
than 5,000 cubic yards of non-putrescible waste material per day;
(b) that New York Carting shall control vectors, dust, and odors so
that they do not constitute a nuisance or hazard to the public and
prevent the uncontrolled movement of material off the site due to
wind, rain, and other elements, and (c) that New York Carting shall
use all practicable means pursuant to the Regulations to mitigate
odors from putrescible materials on the site, and to prevent such
odors from extending beyond the property line. A true and correct
copy of the 1990 Consent Order is annexed hereto and incorporated
herewith as Exhibit "B." Significantly, the 1990 Consent Order
requires New York Carting to handle all leachate and runoff from
any and all material at the Facility in a manner approved by either
New York City or the DEC. Also of significance is the fact that in
the 1990 Consent Order, the Department agreed that most violations,
except certain violations not relevant here, would be processed

under 6 NYCRR Part 622; i.e., that Respondent could be provided

-6-
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notice and an opportunity for an adjudicatory hearing prior to the
termination of operations. Exhibit "B," q 5.

12. After the June 20, 1990, execution of the Consent
Order, the Consent Order was renewed by the Department,
continuously, every 90 days, for over eight (8) years. Annexed
hereto and incorporated herewith as Exhibit "C" are true copies of
the renewal notifications from the Department and correspondence to
the Department relatihg to renewal during that period. These
renewals were made on a routine basis despite the Department's
knowledge that the Facility was .conducting putrescible waste
operations in the open in violation of both Department and DOS
regulations.

13. In addition, the 1990 Consent Order contained a
provision requiring that, as a condition to renewal, that New York
Carting submit a solid waste transfer station Part 360 permit
application. Upon receipt of the application, the DEC was required
to "expeditiously review it it [sic] compliance with 6 NYCRR 621.5
et. seq." The Part 360 permit application was submitted on
September 27, 1990. Yet, the Department still has not completed its
compliance review of that application.

14. Also in 1990, the City Council for the City of New
York enacted Local Law 40 - 1990 governing the issuance of permits
for putrescible and non-putrescible transfer stations. Local Law
40 consolidated permitting authority for both putrescible and non-

putrescible waste with the DOS. Prior to 1990, upon information and

-7-
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belief, the New York City Department of Health had permitting
authority with respect to putrescible waste. Upon further
information and belief, the New York City Department of Health
issued New York Carting a permit with respect to the putrescible
waste.

15. Thereafter, in or about 1992, following litigation
between the Department and the DOS, the Department and DOS entered
into a stipulation filed in the Supreme Court, Albany County,
providing that the agencies would obtain co-lead agency status with
respect to project review pursuant to the New York State
Environmental Quality Review Act ("SEQR") and the New York City
Environmental Quality Review Act ("CEQR").

16. In or about 1994, New York Carting transferred the
Facility to Clean Venture, Inc. d/b/a New York Materials Recycling
Company ("Clean Venture"). Pursuant to this transfer, Clean
Venture was substituted by the Department as Respondent on the 1990
Consent Order, obtaining operating authority for a volume of 10,000
cubic yards of waste. Annexed hereto and incorporated herewith as
Exhibit "D" is a true copy of the Department letter approving
substitution of Clean Venture.

17. In addition, on July 31, 1994, Clean Venture
obtained from the DOS a non-putrescible solid waste transfer
station permit for the Facility. The permit provided that Clean
Venture's volume of non-putrescible waste was not to exceed 5,000

cubic yards. That permit has been renewed annually since issuance.
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18. On or about July 25, 1996, the DEC modified the 1990
Consent Order, R2-2631-89-01, by permitting Clean Venture to store
a maximum capacity of 5,000 cubic yards of construction and
demolition ("C&D Debris") debris for a maximum of 48 hours from
receipt and 7,500 cubic yards of recognizable, uncontaminated waste
for a maxiﬁum of 60 days from receipt, and 2,000 cubic yards of
municipal (i.e., putrescible) waste for a maximum of 24 hours from
receipt. Annexed hereto and incorporated herewith as Exhibit "E®"
is a true copy of the DEC's July 25, 1996 approval letter. Again,
the Department authorized the transfer and storage of putrescible
waste at an unenclosed facility, contrary to the requirement of

its own regulations and the regulations of the DOS.

REQUIREMENT TO ENCLOSE PUTRESCIBLE WASTE FACILITY

19. Early in 1995, the DOS became increasingly concerned
about Clean Venture's continuing outdoor operations and the
potential consequences of conducting putrescible waste operations
in an unenclosed area. Annexed hereto and incorporated herewith as
Exhibit "F," is a true copy of a letter dated April 20, 1998 from
the DOS to the DEC that details the history of the DOS's concern.
As a result of these concerns, the DOS indicated to Clean Venture,
that it would not renew the Compliance Agreement. Clean Venture
then commenced an article 78 proceeding in New York State Supreme

Court, inter alia, to compel DOS to renew the authorization to

operate. The Court granted a temporary restraining order and
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preliminary injuﬁction and, thereby, provided the Facility with
Court-ordered authorization to operate.

20. Thereafter, on December 2, 1996, the DOS entered
into a Stipulation and Order with Clean Venture (the "1996 DOS
Stipulation"), a true copy of which is annexed hereto and
incorporated herewith as Exhibit "G". The 1996 DOS Stipulation was
filed with the New York City County Clerk on December 24, 199s6.
The 1996 DOS Stipulation resolved the outstanding issues between
the DOS and Clean Venture. In this respect, as of the date of the
1996 DOS Stipulation, the only aspect of the physical operation of
the putrescible portion of the transfer station that was not in
compliance with applicable law was that the operation was not fully
enclosed as required by Admin. Code § 16-131(b) (b) of the City of
New York. Accordingly, as a condition of the 1996 DOS Stipulation,
which permitted Clean Venture to increase its volume of waste in
accordance with DEC approval granted on July 25, 1996, Clean
Venture was required to enclose its putrescible waste operation no
later than July 31, 1997, and to complete an environmental impact
assessment to DOS's satisfaction no later than July 31, 1997. Upon
information and belief, a significant factor leading DOS to require
enclosure of putrescible waste handling was the need to control
leachate and runoff from the unenclosed operation. Other factors

included the potential for odors and noise.
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EASTERN'S ADDITION AS RESPONDENT ON THE 1990 CONSENT ORDER

21. On or . about July 1997, Eastern entered into
negotiations to purchase the Facility from Clean Venture. Pursuant
to those negotiations, on August 8, 1997, Eastern, through its
representative, contacted the Department with respect to adding
Eastern as a Respondent to the 1990 Consent Order. In this
respect, the Department was notified that, upon transfer of the
Facility to Eastern, the construction of the enclosure for the
putrescible waste, as required by the 1996 DOS Stipulation, would
be commenced. In addition to verbal notification, representatives
of Eastern provided a copy of a proposed DOS Stipulation and Order
to representatives of the DEC.

22. Thereafter, with full-knowledge of the planned
construction activities, on or about September 3, 1997, by letter,
the Department agreed to substitute Eastern as a Respondent to the
1990 Consent Order, subject only to confirmation that Eastern was
actually authorized by Clean Venture to take over the Facility.
See Exhibit "D". This approval by the Department was consistent
with Eastern's conversations with the Agency with respect to
Eastern's plans for the enclosure. 1In fact, the Department had
been encouraging and enthusiastic with respect to Eastern's plans
to commence building the enclosure because, at the time
construction of the enclosure was commenced, the Facility was the
only putrescible waste transfer facility in New York City which was

unenclosed.
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23. Moreover, on or about September 5, 1997, the DOS
issued to Eastern a solid waste transfer station enforcement order
(the "1997 DOS Enforcement Order"), which effectively required
Eastern to construct the enclosure. A true copy of the 1997 DOS
Enforcement Order is annexed hereto and incorporated herewith as
Exhibit "H". The following statements and conditions are contained

in the 1997 DOS Enforcement Order:

* * *

7. Eastern Transfer of New York, Inc. a wholly
owned subsidiary of Eastern Environmental
Services, Inc. ("EES"), has agreed to acquire
the Facility and to enclose the putrescible
waste operation, to complete the environmental
‘impact assessment process, and to redesign the
Facility to mitigate its environmental impact;
and

8. EES has submitted to the Department applications
for permits to operate a putrescible and non-
putrescible solid waste transfer station at the
Facility; and

9. The [DOS] has issued a Notice of Violation No.
E090735527 ("Notice") to Clean Venture for
operating an unenclosed putrescible waste operation
at the Facility, and [Eastern] has agreed to pay a
civil penalty of no more than $10,000 for the
violation pursuant to §16-133(a) (2) of the Code;

and
* * *
It is ordered that:
* * *
D. Upon execution of this Order [Eastern] is

authorized to accept process, and transfer

putrescible solid waste on the following terms and

conditions:

(2) All putrescible solid waste process and transfer
operations shall be conducted within an enclosed
structure, the plans and design of which are
subject to [DOS's] review and approval.

-12-

NCO07378



24. Importantly, as of April 20, 1998, the DOS confirmed
that Eastern "ha[s] complied with all of the terms of the 1997 DOS
Enforcement Order." See Exhibit "F", p. 3, Letter dated April 20,
1998 from the DOS to the Department.

25. On. or about September 9, 1997, Eastern stopped
processing putrescible waste out-of-doors and began the process of
completing the environmental assessment and upgrading the permit
application pending before the Department to reflect Eastern's many
commitments to improve the environmental quality of the operation,
including Eastern's commitment to construct a 37,000 square foot
building to enclose the putrescible waste handi;ng operation. By
April 1998, Eastern submitted all of the documents necessary to
~complete the environmental impact assessment process.

SOLID WASTE TRANSFER FACILITY PERMIT APPLICATIONS

26. On or about September of 1990, New York Carting
submitted a permit application to the Department in conformance
with the requirements of the 1990 Consent Order. In response, on
or about September 30, 1995, the DEC issued a technical notice of
completion and determined the Application to be without significant
impact on natural resources. Annexed hereto and incorporated by
reference herewith as Exhibit "I" is a true copy of a July 18, 1996
letter from the DEC confirming the DEC's findings with respect to
the Application.

27. 1In the seven years following the submission of the

1990 application, the DOS and the Department still had not
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completed the requisite environmental review under SEQRA or CEQR
necessary to enable the Part 360 permit to be issued. Rather, in
lieu of completing the environmental impact review process and
issuing a Part 360 permit, the Department continued to renew the
1990 Consent Ordgr_every 90 days on a pro forma basis.

28. On or about November 30, 1997, prior to proceeding
with construction of the enclosure, Eastern submitted to the DOS a
permit application (the "DOS Application") for the operation of
both a putrescible and non-putrescible solid waste transfer
facility and a thorough Environmental Assessment Statement ("EAS").
The EAS, as submitted on November 30, 1997, was subsequently
revised on March 1998. In addition, on February 4, 1998, Eastern
~submitted an engineering repart to DOS in support of the DOS
Application. As of April 1998, the DOS Application and EAS have
been determined to be complete and are now being circulated for
public review.

29. On or about February 4, 1998, Eastern also submitted
to the Department a revised Application with respect to the
Facility, specifically to describe the proposed enclosure. In this
respect, having (i) submitted the completed Application, (ii) being
aware of the excessively lengthy period over which environmental
impact review occurred with respect to the solid waste transfer
facility permitting process in New York, and (iii) having been
permitted to continue to operate the Facility under the 1990

Consent Order, in fact a de facto permit or license, for almost
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eight (8) years, Eastern understood that the construction of the
enclosure, an improvement highly sought after by both the
Department and DOS, should occur pursuant to the current 1997 DOS
Enforcement Order and 1990 Consent Order pending completion of the
environmental impgct_review process and issuance of permits for the
Facility.

30. In its letter dated April 20, 1998, from the DOS to
the DEC (Exhibit "F"), Eastern was lauded for the fact that
completion of the indoor putrescible waste handling building was
expected to be completed in the two months following April 20,
1998. 1In DOS's terms: "DOS consider[ed] this outcome a success."
Id. at 4.

31. The construction, -when completed, will do more than
simply enclose the putrescible waste, it will also include (i) an
engineered odor control system, (ii) a capture and pretreatment
system for all free flowing liquids, and (iii) the use of a slab
for the procéssing of C&D debris. Thus, the enclosure will serve
to enhance environmental safety at the facility.

TERMINATION OF THE 1990 CONSENT ORDER

32. Pursuant to the 1990 Consent Order renewal process,
which, as noted, had been occurring every 90 days on a pro forma
basis for approximately eight (8) years, the 1990 Consent Order was
scheduled for renewal on May 7, 1998. Per standard procedures, on
May 7, 1998, Eastern requested, in writing, that the 1990 Consent

Order be renewed. A true copy of the letter dated May 7, 1998
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requesting renewal is annexed hereto and incorporated by reference
herein as Exhibit Jnv. In addition, in several meetings and
telephone conversations prior to May 7, 1998, representatives of
Eastern requested and discussed with Department Staff renewal of
the 1990 Consent‘Order.

33. Without a hearing or process of any kind, the
renewal request was denied by the Department and Eastern's
authorization to operate the Facility was terminated. Upon
information and belief, the Department took this action on the
premise that Eastern's construction of the enclosure violated the
1990 Consent Order by beginning construction of the enclosure for
the Facility's putrescible waste processing prior to obtaining a
Part 360 permit. Annexed hereto and incorporated by reference
herewith as Exhibit "K" is a true copy of the March 1998 Notice of
Violation from the DEC with respect to construction of the
enclosure.

34. Construction of the enclosure, however, was required
by the mandate of the 1990 Consent Order as set forth in ¢ 11,
infra, in that the 1990 Consent Order specifically requires that,
with respect to waste runoff and leachate management, the Facility
handle leachate and runoff in a manner approved by either New York
City of the DEC. Pursuant to the 1996 DOS Stipulation and the 1997
DOS Enforcement Order, New York City required the enclosure of the
putrescible waste operation, in part, to control leachate and

runoff.
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35. In addition, the 1990 Consent Order requires, inter

alia, that Respondent take all steps "practicable" to control

odors, dust and noise. The construction of an enclosure is a
"practicable" measure designed to control odors, dust and noise as
is demonstrated by the fact that both DOS and DEC regulations
‘require that putrescible waste processing be conducted in an
enclosure. Therefore, construction of the enclosure is both
consistent with, and required by, the 1990 Consent Order.

36. In addition, the 1990 Consent Order required
compliance with the Part 360 Regulations. The standards contained
in the Part 360 Regulations require that putrescible waste handling
facilities be enclosed. See 6 NYCRR § 360-11.4(n). Therefore, the
construction of the enclosure is consistent with, and required by,
the 1990 Consent Order.

37. The Department was notified, and well aware, of
Eastern's imminent construction of the enclosure, and, with that
knowledge, substituted Eastern as a Respondent to the 1990 Consent
Order. Thereafter, while construction of the enclosure was
underway, the Department renewed the 1990 Consent Order. The
February 10, 1998 renewal letter indicates that the Department
inspected the Facility prior to renewal. Building construction
began in January of 1998. Therefore, the Department issued the
renewal with full knowledge of the ongoing constructioﬁ activities.

38. Pursuant to paragraph V of the 1990 Consent Order,

the Department is required to invoke the adjudicatory procedures of
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6 NYCRR Part 622; i.e., provide Eastern with notice and an
opportunity for a hearing, prior to terminating Eastern's operating
authority. To date, the Department has not provided Eastern with
any of the procedures specified in 6 NYCRR Part 622 or due process
of the law.

EASTERN'S ATTEMPT TO RESOLVE THE CONTROVERSY

39. On May 13, 1998, LeBoeuf, Lamb, Greene & MacRae,
L.L.P., litigation attorneys for Eastern, wrote to the Department

asserting, inter alia, that not only was Eastern denied process

under the Department's own regulations, but that under the State
Administrative Procedure Act the Department could not summarily
terminate Eastern's authority to operate the facility. Annexed
hereto and incorporated herewith as Exhibit "L" is a true copy of
the May 13, 1990 letter. The letter requested that Eastern be
permitted to continue its C&D operation, pending a final
determination on the alleged violations. Importantly, the C&D
operation had nothing to do with the alleged violations. On May 15,
1998, however, the Department responded by refusing to consider our
request. Annexed hereto and incorporated herewith by reference as
Exhibit "M" is a true copy of the Department's responsive letter.
Eastern replied that same day. A true copy of Eastern's response,
also dated May 15, 1998, is annexed hereto and incorporated

herewith as Exhibit "N."
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DAMAGES

40. To date, Eastern has invested more than $15 million
dollars in the Facility -- $10 million to purchase the facility and
$S million for the enclosure -- all of which will be lost if
Eastern's authority to operate is terminated. Moreover, Eastern is
in a position to be awarded the Export Bid if the enclosure is
completed and Eastern remains in operation. As a consequence, the
disqualification of Eastern for that contract by reason of the
Department 's termination of Eastern's operating authority will lead
to significant damages. Furthermore, Eastern is in the process of
negotiating several contracts relative ' to putrescible waste
handling. If the Facility remains closed, Eastern will loose these
potential contracts.-and the customers will enter into contracts
with other waste transfer stations. This loss of market share will
be difficult to recoup, even if Eastern is eventually allowed to
reopen. Given that the Department has already taken eight years to
process a permit application for the Facility, there is no
guarantee that the Department will be able to process the long

overdue permit application in a timely manner.

AS AND FOR PLAINTIFF'S FIRST CAUSE OF ACTION

AND REQUEST FOR DECLARATORY AND INJUNCTIVE RELIEF

41. Plaintiff repeats and realleges each and every
allegation herein set forth.

42. The New York State Administrative Procedure Act, §
102(4), defines a license as follows:
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"License" includes the whole or part of any

agency permit, certificate,  approval,

suspension, - charter, or similar form of

permission required by law.

43. The New York State Administrative Procedure Act, §
401(2), provides for the continuation of licenses as follows:

When a licensee has made timely and sufficient
application for the renewal of a license or a

new license with reference to any activity of

a continuing nature, the existing license does
not expire until the application has been

finally determined by the agency, and, in case

the application ig denied or the terms of the
new license limited, until the last day for
seeking review of the agency order or a later

date fixed by order of the reviewing court,
provided that this subdivision shall not

affect any valid agency action then in effect

summarily suspending such license.
SAPA § 401(2) (emphasis added).

44. The 1990 Consent Order, in providing Eastern and its
predecessors in interest with authority to operate the facility
pursuant to 6 NYCRR Part 360 et. seq., is a form of "approval
required by law." Accordingly, in all respects, the 1990 Consent
Order is a license under SAPA § 102 (4).

45. The activities encompassed and 1iéensed under the
1990 Consent Order have been ongoing since 1987, and the 1990
Consent Order has been applicable to these activities at all times
since 1989.

46. On May 7, 1998, Eastern made a timely application to
renew the 1990 Consent Order pursuant to the procedures for renewal
of the Order which had been followed over the previous eight (8)

years.

-20-~

NC07386



47. Renewal of the 1990 Consent Order was summarily
denied by the Department on or about May 11, 1998, and Eastern's
authority to operate the facility was terminated.

48. Eastern's authority to operate the Facility under
the 1990 Consent Order may not be terminated until the last day for
seeking review of the Department order or a later date fixed by
order of the reviewing court. The last day for seeking review of
the Department order has not passed. Accordingly, Eastern may
continue to operate the Facility.

49. In summarily terminating Eastern's operating
authority, the Department failed to implement the procedures
required by SAPA §§ 401(3) and 301.

50. Eastern has already invested more than $15 million
in the Facility and is in a position to lose a multi-million dollar
contract on the basis of the Department's acts in terminating
Eastern's' operating authority. In addition Eastern has ongoing
arrangements with a number of waste haulers and is negotiating
contracts with others relative to putrescible and non-putrescible
waste transfer. Termination of Eastern's operations will cause
those waste haulers to do business with other transfer stations.
As a consequence, Eastern will lose valuable market share that it
will be unable to restore.

51. By reason of the foregoing, Easterrn has no adequate

remedy at law.
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52. Further, given (a) the extensive delays in
permitting which Eastern has already suffered; (b) the monumental
investment which Eastern has already made in the Facility on the
basis of the DOS's and Department's explicit and implicit approval
of the construction of the enclosure; (c) the comprehensive permit
application requirements all of which Eastern has already
satisfied; and (d) the lack of any evidence suggesting that the
construction is anything but an environmental improvement, the
equities mandate enjoining the Department from terminating
Eastern's authority to operate the Facility.

53. By reason of the foregoing, Eastern is entitled to
declaratory relief, declaring that the 1990 Consent Order has not
expired and that Eastern has the continuing authority to operate
the Facility, injunctive relief enjoining the Department from
taking any action to terminate Eastern's authority to operate the
Facility pending a final determination on the renewal of the 1990
Consent Order, and injunctive relief mandating that the Department

expeditiously process Eastern's pending permit application.

AS AND FOR PLAINTIFF'S SECOND CAUSE OF ACTION

AND REQUEST FOR DECLARATORY AND INJUNCTIVE RELIEF

54. Plaintiff repeats and realleges each and every
allegation herein set forth.
55. Eastern and/or its predecessors in interest have

been continuously operating a solid waste transfer station and
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recyclables facility on the location known as 222 Morgan Avenue,
Brooklyn, New York since 1987.

56. The operation of the Facility as a solid waste
transfer facility commenced prior to the enactment 6 NYCRR Part 360
which provided the Department with substantive authority to
regulate such facilities.

57. After the enactment of 6 NYCRR Part 360, authority
from the Department to operate the Facility has been continuously
provided to Eastern and/or its predecessors in interest by 1990
Consent Order.

58. Eastern made a timely and sufficient Part 360 permit
application in 1990, as modified in 1998, which a received DEC
notice of technical completeness in 1995.

59. Eastern has made substantial investments and
expenditures in its operations and has submitted all necessary Part
360 permit application and SEQR/CEQR materials.

60. To date, the Department has not denied Eastern's
permit application.

61. By reason of the foregoing, Eastern is entitled to
a declaratory judgment, declaring that Eastern has a vested right
in the continued operation of the Facility, injunctive relief,
enjoining the Department from taking any action that is
inconsistent with Eastern's vested right, and injunctive relief
mandating that the Department expeditiously process Eastern's

pending permit application.
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AS AND FOR PLAINTIFF'S THIRD CAUSE OF ACTION
AND REQUEST FOR DECLARATORY AND INJUNCTIVE RELIEF

62. Plaintiff repeats and realleges each and every
allegation herein set forth.

63. Eastern's operating authority was terminated
pursuant to a summary abatement procedure. Pursuant to New York
Environmental Conservation Law, ECL § 71-0301, and 6 NYCRR § 620
summary abatement is only applicable when

. .whenever the commissioner finds, after
investigation, that any person is causing,

engaging in or maintaining a condition or

activity which is 1likely to result in

irreversible or irreparable damage to natural

resources, and relates to the prevention and

abatement powers of the commissioner
ECL § 71-0301; see also 6 NYCRR § 620.2. In all other
circumstances, prior to ordering abatement a party must receive
notice and hearing. Id.

64. The enclosure being erected by Eastern at the
Facility enhances environmental safety and creates no imminent and
substantial danger to the public health, safety, or welfare. 1In
addition, the Facility has caused no environmental harm and it is
fully in compliance with the standards set forth in 6 NYCRR Part
360, except to the extent that it does not have an enclosed
location for the handling of putrescible waste. However, to the
extent such an enclosure was necessary, Eastern had ceased
processing putrescible waste.

65. Upon information and belief, the Department did not

follow the procedures set forth in 6 NYCRR Part 620 in that the
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Department did not issue any notice or process to Eastern, or make
any of the findings required by statute and regulations.

66. Accordingly, summary abatement was patently improper
with respect to the termination of Eastern's authority to operate
the Facility on the basis of the alleged unpermitted construction
of the enclosure. Rather, prior to termination of Eastern's
operating authority, Eastern must be accorded an enforcement
proceeding with hearing. Eastern, however, was denied any kind of
hearing whatsoever.

67. Pursuant to the terms of the 1990 Consent Order, the
Department agreed, in paragraph V, that it would not terminate the
operating authority for the Facility without invoking the
adjudicatory procedures required by 6 NYCRR Part 622, except for
certain violations not relevant here.

68. Pursuant to the Department's own regulations, its
well-settled interpretation and'application of those regulations,
and the Department's practices regarding terminating authority at
other solid waste facilities, the Department has uniformly provided
notice and an opportunity for a hearing prior to terminating
operating authority at a facility.

69. Denial of an enforcement proceeding with a hearing
constitutes a denial of Eastern's due process rights accorded under
the 5th and 14th Amendments to the U.S. Constitution and Article 1,

§§ 6 and 7 of the New York State Constitution.
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70. By reason of the foregoing, Eastern is entitled to
declaratory relief, declaring Eastern's due process rights under
both state and federal law have been violated, declaratory relief,
declaring that Eastern has a vested right in the continued
operation of the. Facility, injunctive relief, enjoining the
Department from taking any action that is inconsistent with
Eastern's right to due process of law, and injunctive relief
mandating that the Department expeditiously process Eastern's

pending permit application.

AS AND FOR PLAINTIFF'S FOURTH CAUSE OF
ACTION AND REQUEST FOR DECLARATORY RELIEF,
INJUNCTIVE RELIEF AND MONETARY DAMAGES

71. Plaintiff repeats and realleges each and every
allegation herein set forth.

72. Upon information and belief, the Department
terminated Eastern's authority to operate the Facility, for the
purpose of forcing Eastern out of existence, restricting, for
political purposes, the solid waste transfer activities within New
York City.

73. 1In so terminating Eastern's operating authority the
Department knew or should have known, that the Termination was in
violation of Eastern's constitutional rights and decisions of the
United States federal courts, including the Supreme Court Of the

United States.
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74. The termination of Eastern's operating authority
constitutes action taken under color of state law, thereby
implicating 42 U.S.C. § 1983.

75. The acts of the Defendant deprive Eastern of its
rights, privileges and immunities as guaranteed under the Fifth and
Fourteenth Amendments to the United States Constitution.

76. Defendant knew that its acts in terminating
Eastern's authority to operate the Facility would deprive Eastern
of its rights, privileges and immunities as guaranteed under the
Fifth and Fourteenth Amendments to the United States Constitution.

77. The acts of Defendant in terminating Eastern's
authority to operate the Facility, deprives Eastern of its property
rights.

78. Termination of Eastern's authority to operate the
Facility deprives Eastern of its constitutionally guaranteed
rights, privileges and immunities, and Eastern will suffer
irreparable harm if Eastern is not permitted to continue to operate
the Facility.

79. The termination of Eastern's operating authority
will cause Eastern damages in excess of $15 million, an amount
which exceeds the Department's economic means or financial
resources.

80. Upon information and belief the termination of
Eastern's authority to operate the facility was in bad faith and an

integral part of a course of conduct to deprive Eastern of rights
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guaranteed under the Constitution and the laws of the United States
of America.
81. By reason of the foregoing, pursuant to 42 U.S.C. §
1983, Eastern is entitled to declaratory and injunctive relief as
well as direct and consequential damages in an amount not less than
Eastern's total investment in the Facility and Eastern's lost
profits, together with attorneys fees.
WHEREFORE, Plaintiff respectfully demands judgment as
follows:
1. On the First Cause of Action, a declaratory
judgment, declaring that the 1990 Consent Order has not
expired and that Eastern has the continuing authority to
operate the Facility, and injunctive relief enjoining the
Department from taking any action to terminate Eastern's
authority to operate the Facility pending a final
determination on the renewal of the 1990 Consent Order
and mandating that the Department expeditously process
Eastern's pending permit application;
2. On the Second cause of action, a declaratory
judgment, declaring that Eastern has a vested right in
the continued operation of the Facility, and injunctive
relief, enjoining the Department from taking any action
that is inconsistent with Eastern's vested right and
mandating that the Department expeditously process

Eastern's pending permit application;
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3. On the Third Cause of Action, a declaratory
judgment, declaring Eastern's due process rights under
both state and federal law have been violated, and
injunctive relief, enjoining the Department from taking
any action that is inconsistent with Eastern's right to

due process and mandating that the Department

expeditously process Eastern's pending permit
application;
4. On the Fourth Cause of Action, pursuant to 42 U.S.C.

§ 1983, for declaratory and injunctive relief, enjoining
the Department from taking any action that is
inconsistent with Eastern's property other civil rights,
and a judgment for money damages for Eastern's direct and
consequential damages in an amount not less than
Eastern's total investment in the Facility and Eastern's
lost profits, together with attorneys fees;

5. For the costs, expenses and disbursements of the

action; and
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6. For such other and further relief as to this Court

may seem just equitable and proper.

Dated: May 18, 1998

pmitted,

/églmdg's. West, Esqg.

eBoeuf, Lamb, Greene &
MacRae, L.L.P.

One Commerce Plaza

Suite 2020

99 Washington Avenue

Albany, New York 12210

Tel: (518) 465-1500
44225
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

- — - - - - - - - - - -— -— - - - - -— - X
EASTERN TRANSFER OF NEW YORK, INC. ) AFFIDAVIT IN SUPPORT
) OF MOTION FOR
Plaintiff-Petitioner, ) PRELIMINARY
) INJUNCTION
)
-against- - ) -
) 1vpEX No:2155-98
NEW YORK STATE DEPARTMENT OF )
ENVIRONMENTAIL CONSERVATION ) HON.
)
)
X

Defendant-Respondent.

STATE OF NEW YORK )
) ss:
COUNTY OF ALBANY )

LAWRENCE R. SCHILLINGER, being duly sworn, deposes and
says:

1. I am an attorney admitted to practice law in the
State of New York. I also am co-owner of an environmental
consulting firm, Schillinger Environmental Associates, LLC. I make
this affidavit in support of Eastern Transfer of New York, Inc.'s
("Eastern") motion for a preliminary injunction.

2. I represent Eastern Environmental Services, Inc.,
and its wholly owned subsidiaries Eastern Transfer of New York,
Inc. and Eastern Waste of New York, Inc. with regard to, inter
alia, regulatory matters before the New York State Department of
Environmental Conservation (the "Department") and the New York City
Department of Sanitation (the "DOS").

3. With respect to Eastern, I currently represent it
before the Department and DOS on matters relating to its solid

waste transfer and recyclables handling and recovery facility (the
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"Facility") located at 222 Morgan Avenue, Brooklyn, New York. In
particular, my representation of Eastern has included assistance
with application for a DEC Part 360 permit for the Facility.
4. Prior to my representation of Eastern, from on or
about 1991 through. September 1997, I represented Clean Venture,
Inc. ("Clean Venture"), a predecessor in title to Eastern, also

with regard to, inter alia, regulatory matters pertaining to the

Facility, which matters were before the Department and the DOS.
5. Concurrently with my representation of Clean

Venture, I also represented New York Materials, Inc., with regard

to, inter alia, the same regulatory matters before the Department
and the DOS as Clean Venture.
FACILITY HISTORY

6. The site for the Facility was originally purchased
by Newtown Steel, Inc. in 1983. Title to the property subsequently
passed to Clean Venture. New York Carting, Co., Inc., ("New York
Carting") then leased the site from Clean Venture. Upon
information and belief, commencing in 1987, New York Carting
operated the site as a solid waste management “transfer station,”
i.e. a facility used for the receipt of collected solid waste and
its transfer to long-haul vehicles for trans-shipment to disposal
sites.

7. At the time of initiating the solid waste transfer
operation, the Department and DOS did not regulate solid waste

transfer stations. However, due to the enactment of the
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Department's Part 360 regulations pertaining to solid waste
transfer facilities, such facilities became regulated by the
Department in 1988. 1In 1989, New York Carting was found by the
Department to be in violation of applicable law and regulation.
The alleged violation was resolved through the entry of an Order on
Consent dated August 10, 1989 (the "1989 Consent Order") and an
Agreement of the Parties dated December 29, 1989. In the Agreement
of the Parties, the Department granted New York Carting temporary
authority to operate the Facility under the terms of the 1989
Consent Order.

8. Subsequent to the initiation of an Article 78
proceeding in the Supreme Court of the State of New York, County of
Queens, initiated by New York Carting in which New York Carting
sought mandamus to compel, directing the Department to process and
issue permits to construct and operate the Facility, a new Order on
Consent (the "1990 Consent Order") between the Department and New
York Carting was entered into on or about June 22, 1990. Exhibit
"B" to the Complaint. The 1990 Consent Order superseded the 1989
Consent Order, and provided, inter alia, for the continued
operation of the solid waste facility by New York Carting, subject
to various operating conditions, the timely submission of a permit
application for the operation of the facility, and the payment of
a fine. The fine related to alleged violationsbby New York Carting
under the 1989 Consent Order.

9. Importantly, the 1990 Consent Order provided an
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expiration date éf 120 days from the date of its execution, and
provided for the renewal of the Order fér an additional period
subject to New York Carting's compliance with the terms therein.
10. Pursuant to the 1990 Consent Order, a Permit
application to construct and operate a solid waste management
facility was timely filed by New York Carting with the Department
on September 27, 1990. The 1990 Consent Order was subsequently

renewed on or about every 90 days on a pro forma basis for the next

eight (8) years. In fact, application for renewal was nothing more
than a one sentence letter sent to the Department prior to each
scheduled expiration of the 1990 Consent Order. Copies of these
renewal letters are annexed to the Complaint as Exhibit "C. This
type of Consent Order renewal practice by the Department has been
common practice for many transfer stations in New York City. The
routine nature of the renewal process is exemplified by the fact
that in the early 1990s, the Department made all Consent Orders
renewable every 90 days. This is why the Consent Order for the
Facility has been renewed every 90 days even though the 1990
Consent Order contemplates 120 days.

11. Only after the conviction of New York Carting
principal Paul Serra in the State of New Jersey on racketeering
charges related to solid waste disposal, did the Department ever
advise that it would not renew the 1990 Consent Order. In that
case, when on October 19, 1991, the Department advised that the

Order would not be renewed if the Facility were to continue to be
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operated by Paul Serra and New York Carting, the Department
authorized the substitution of PJ's Environmental Corp. ("PJ'sm")
for New York Carting, Inc. Thereafter, the 1990 Consent Order was
renewed on a pro forma basis, as before.

12. As a result of the need to substitute PJ's as
Respondent, on November 18, 1991 and December 3, 1991, I requested
that the Department modify the 1990 Consent Order to authorize PJ's
Environmental Corp. as the site operator and Clean Venture, Inc.
d/b/a New York Materials, Inc. as the site owner. Subsequent
letters issued by the Department (See Complaint, Exhibit "CcH)
provided for the renewal of the 1990 Consent Order by Clean Venture
d/b/a New York Materials, Inc. (together with Clean Venture, "Clean
Venture"), as Respondent.

PERMIT APPLICATION BY CLEAN VENTURE

13. Importantly, during this period, the Permit
Application remained pending before the DEC. 1In this respect, the
application was subject to review under the State ("SEQRA") and New
York City ("CEQRA") Environmental Quality Review Acts. However,
there was a dispute between the Department and New York City, which
resulted in litigation between the agencies, as to whether the
Department or the DOS should be "lead agency" responsible for
review of City and State transfer station permit applications, as
neither agency desired to be "lead agency." This dispute resulted
in litigation between the Department and DOS which significantly

delayed the processing of the permit application for the facility.
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14. 1In 1992, a stipulation and order was entered into by
the DOS and the Department which resolved that litigation. The
stipulation provided for the two agencies to act as “co-lead”
agencies for the purposes of conducting the necessary environmental
review under the SEQRA and CEQRA and issuing a determination of
environmental significance.

15. Subsequent to the resolution of these issues, but
almost five years after the original Application was submitted, the
Department finally notified Clean Venture, in 1995, that the
Department had determined Clean Venture's Application to be
technically complete. See Exhibit "I" to the Complaint. In
addition, the Department determined that the project would not have
a significant dimpact on the natural resources of the State.
Despite these findings, a Part 360 permit was not issued to Clean
Venture. Rather, the Department chose to continue renewing the
Consent Order every 90 days without any meaningful progress on the
permit application.

NEGOTIATIONS WITH THE DOS

16. 1In 1990, the New York City Council adopted a local
ordinance, Local Law No. 40 of 1990, by which the DOS assumed City
regulatory authority for solid waste transfer stations from the NYC
Department of Health. Thereafter, the DOS promulgated regulations
governing transfer stations. These regulations established
operating standards for transfer stations, including a requirement

that all putrescible solid waste be managed within an enclosed
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structure, and that such enclosed structures provide for the
control of odors and wastewater.

17. Early in 1995, the DOS determined that the Clean
Venture facility was the only remaining unenclosed solid waste
transfer facility. As a result, the DOS indicated to Clean Venture
that it would not renew the Compliance Agreement between DOS and
Clean Venture which had authorized the continued operation of the

facility. Clean Venture then commenced an article 78 proceeding in

New York State Supreme Court, inter alia, to compel DOS to renew
the authorization to operate. The Court granted a temporary
restraining order and preliminary injunction and, thereby, provided
the Facility with Court-ordered authorization to operate.

18. Thereafter, on December 2, 1996, the litigation
between Clean Venture and the DOS was resolved through the entry of
a Stipulation and Order (the "1996 DOS Stipulation"), which
required, inter alia, that Clean Venture enclose its putrescible
solid waste transfer operations or suspend those transfer
operations. See Exhibit "G" to the Complaint.

EASTERN'S PURCHASE OF THE FACILITY
AND ADDITION AS A RESPONDENT TO THE 1990 CONSENT ORDER

19. In July 1997, Clean Venture and Eastern initiated
discussions with regard to Eastern's purchase of the Facility.
Title to the facility was ultimately transferred to Eastern by
Clean Venture in September, 1997. Prior to the closing, on August

8, 1997, I met with the then Department Regional Attorney Paul
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Gallay, Solid Waste Engineer Anthony Masters, and a summer legal
intern to discuss the. transfer of the operating authority for the
Facility from Clean Venture to Eastern. In addition, we discussed
the 1996 DOS Stipulation which, as noted above, required that the
putrescible solid waste transfer operation be enclosed within a
building. At that meeting, I explicitly advised Messrs. Gallay and
Masters that if the operating authority for the facility was
transferred to Eastern, Eastern would commence construction of the
building to enclose the putrescible waste transfer operation in
accordance with the 1996 DOS Stipulation and the 1990 Consent
Order. Although the Department had determined that the Application
was technically complete in 1995, the Part 360 permit still had not
been issued and, in 1997, the Facility continued to be operated
pursuant to the 1990 Consent Order. Mr. Gallay seemed shocked that
putrescible waste transfer station operations were being conducted
outdoors, and Mr. Masters was very supportive of the construction
of an enclosure.

20. Subsequent telephone conversations were conducted
with Mr. Gallay on or about August 12, 19 and 26, wherein I
reiterated that, upon a transfer of authority to operate the
Facility to Eastern, Eastern would construct a building pursuant to
the terms of the 1996 DOS Stipulation and the 1990 Consent Order.
At no time did Mr. Gallay voice an objection to Eastern's plans to
construct the building to enclose the putrescible waste operation.

21. ©Upon this explicit knowledge of Eastern's plans, by
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letter dated September 2, 1998, Mr. Gallay provided for the
transfer of operating authority from Clean Venture to Eastern, and
requested notice of a date by which Eastern would be submitting
updated application materials. Annexed to the Complaint as Exhibit
"D" is Mr. Gallay's-letter approving Eastern as a Respondent and
requesting updated Application materials.

22. Thus, upon receipt of the September 2, 1998 letter
from Mr. Gallay, I telephoned him to confirm that Eastern could
commence construction of the enclosure for the putrescible waste
operation. When Mr. Gallay was unavailable, I spoke by telephone
with Mr. Masters. In response to my question whether the Gallay
letter meant that Eastern could commence construction of the
enclosure for the putrescible waste operation Mr. Masters replied
‘yes."

SUBMISSION OF A REVISED EAS AND APPLICATION

23. On or about November 30, 1997, subsequent to
transfer of the Facility title to Eastern, a revised environmental
assessment ("EAS") statement was submitted to the DOS. A revised
application specifically addressing the new building was then
submitted to the Department on or about February 4, 1998. The
Department filed technical comments with regard to the application
on March 1, 1998 and on April 23, 1998, after the April 20th site
visit. Two substantive issues raised in these comments have been
the subject of discussions with the agency. The first relates to

the set back from the creek. The Department has requested a thirty
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(30) foot set-back, even for areas not related to waste storage or

handling. As no portion of the site is within a regulated tidal

wetland, the Department lacks jurisdiction to so require the set-

back for areas not devoted to waste storage.

24. With regard to those areas where waste is stored,
the Department uniformly has allowed a ten-foot set-back from the
property boundary at other sites. As the property boundary in this
instance is the creek, Eastern has offered to build a stronger and
higher wall between the waste piles and the creek at the ten-foot
set-back.

25. The second substantive issue relates to the
application to drain the outdoor portion of the site to the creek
after treatment in accordance with a permit applied for under the
State Pollution Discharge Elimination System ("SPDES"). The
Department has advised us of its preference that the water be
drained to the City sewer system. Our professional engineer has
advised us that this is not practical as the City's sewage
treatment plant is already over capacity, and because the high
groundwater at our site will make it virtually impossible to
construct the necessary water retention structures. At present, we
are anticipating a letter from the New York City Department of
Environmental Protection disallowing the drainage of the outdoor
portion of the site into the sewer system.

26. The Department will receive a complete response to

its incomplete notices by today, May 18, 1998, or no later than

~10-

NC07406



tomorrow, May 19, 1998.

27. The DOS deemed the EAS complete in April of 1998 and
thereafter circulated copies of the environmental assessment to
potentially interested parties.

DOS ENFORCEMENT ORDER AND CONSTRUCTION OF ENCLOSURE

28. Prior to Eastern's acquisition of the Facility, I
also approached the DOS on behalf of Eastern to notify it of
Eastern's intent to purchase the Clean Venture Facility and to
seek operating authority for Eastern from the DOS. The DOS
utilized Eastern's request as an opportunity to renegotiate the
terms of the 1996 DOS Stipulation to require Eastern to refrain
from processing putrescible waste until a building to enclose the
putrescible waste operation was constructed.

29. As a result, on September 5, 1997, the DOS issued to
Eastern a solid waste transfer station enforcement order (the "1997
DOS Enforcement Order"), which effectively required Eastern to
immediately construct the enclosufe and mandated that putrescible
waste operations be suspended pending completion of the building.
See Exhibit "H" to the Complaint.

30. Importantly, as of April 20, 1998, the DOS confirmed
that Eastern "ha([d] complied with all of the terms of the 1997 DOS
Enforcement Order.*" See Exhibit "F" to the Complaint. In
addition, the DOS noted that Eastern had stopped processing
putrescible waste out-of-doors, had submitted all of the documents

necessary to complete the environmental impact assessment process,
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and was only two months away from completing the enclosure. Id.

NOTICE. OF VIOLATION FROM DEPARTMENT

31. 1In light of Eastern's compliance with the terms of
the 1996 DOS Stipulation and 1997 Enforcement Order, and the
enthusiastic and positive response Eastern was receiving from the
DOS, I was extremely surprised when it came to my attention that,
on or about March 31, 1998, the Department, the DOS's co-lead
agency on the project, had issued a notice of violation (the
"Notice of Violation") to Eastern for an alleged violation of the
1990 Comnsent Order for beginning construction of the enclosure for
the putrescible waste transfer operation prior to obtaining a Part
360 permit. Annexed to the Complaint as Exhibit "K" is a copy of
the notice of violation.

32. What is most perplexing to me is the fact that
Eastern had been substituted by the Department on the 1990 Consent
Order with the Department's full knowledge that construétion on the
enclosure would be commenced once title to Eastern had been
transferred. Indeed, it was plainly obvious to me that the
Department did not expect that Eastern should wait for the issuance
of the Part 360 permit prior to commencing construction of the
enclosure. Besides the fact that I had confirmed with Mr. Masters
that Eastern could commence construction, the reality of the
situation was that the Part 360 permit application was deemed
complete in 1995 and that the operation of the Facility was deemed

not to have a significant impact on the environment. Yet, the
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Department still had not issued a permit for the Facility. Rather,
it continually chose to allow the Facility to operate under the
1990 Consent Order. In this respect, if Eastern had not been
allowed, and in fact encouraged, to commence construction under the
1990 Consent Order and 1997 DOS Enforcement Order, it appears quite
possible that many years may have passed before the Part 360 permit
would be issued and construction could commence.

33. In response to the March 31, 1998, Notification of
Violation, I had numerous telephone conversations with Regional
Director Mary Ellen Kris and the Assistant Regional Attorney for
the Department during the weeks of April 1 and 6, 1998 concerning
the alleged violation for construction of the putrescible waste
transfer enclosure. In addition, on April 15, 1998, I met with
Senior Deputy Commissioner Gavin Donahue, accompanied by Mr. Robert
Donno, Vice-President of Eastern Transfer.

34. Mr. Donno and I also met with Mary Ellen Kris and
Department Staff on April 20, 1998 to discuss a resolution of this
matter. That afternoon, Ms. Kris and several Staff Members came
out to the Facility to inspect. She noted that the Facility was
causing no environmental harm and she was duly impressed with the
siting of the Facility, which is located next to a scrap yard, an
abandoned demolition debris facility, and an oil terminal, and
backs up onto the English Kills Barge Canal, directly across from
another company's transfer station. Moreover, I noted to Ms. Kris

that the enclosure that was under construction was a significant
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environmental enhancement in that it included (i) an engineered
odor control system, (ii) a system for the capture of all free
flowing liquids and a pretreatment facility to pretreat those
liquids, and (iii) a poured slab for processing of the Construction
and Demolition Debris. After the visit, Ms. Kris only indicated
that the 1990 Consent Order might have to be renegotiated to take
account of the construction of the enclosure.

35. 1In subsequent meetings and telephone conversations
with Department Staff, the impending expiration of the Consent
Order was discussed, and I made clear Eastern's desire for
continued operating authority through either a renewal of the
Consent Order or the negotiation of a new Consent Order.

36. Accordingly, as usual, prior to the 1990 Consent
Order's expiration on May 7, 1998, Eastern made the standard
written request for renewal. See Exhibit "J" to the Complaint.
Yet, despite a telephone call to the Department on May 8, 1998, I
received no response from the Department. Then, on May 11, 1998,
I was notified that the Department would not renew the 1990 Consent
Order and that Eastern's authority to operate was being summarily
terminated.

37. The Department reached the decision to terminate
Eastern's authority to operate the Facility without the benefit of
an enforcement proceeding or a hearing. This is especially
troublesome because neither the Facility nor the construction of

the new enclosure constituted a condition likely to result in
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irreversible or irreparable damage to natural resources. Rather,
the enclosure and concrete pad are protective to the environment.

38. The Department's actions are also troublesome,
because they violate the terms of the 1990 Consent Order. In

pertinent part, ~paragraph (v)(A) of the 1990 Consent Order

provides:

"New York Carting's failure to comply with any of
the terms, conditions and provisions of this Order
shall constitute a violation of this Order and of
ECL Article 27. All wviolations shall be
adjudicated administratively as provided for bv 6
NYCRR Part 622, except violations of paragraphs
15(a), (d) or (a) of the attached Compliance
Schedule. The Commissioner may revoke the
temporary authority upon a finding of a violation
of this Order, such revocation subject to the
provisions of 6 NYCRR Part 622."

(emphasis supplied); See Exhibit "B" to the Complaint. Therefore,
the Department agreed that they would give Respondent (now Eastern)
a hearing before taking action against this Facility. Ironically,
the only exception to the hearing process contemplated by the
above-quoted language relates to certain aspects of the putrescible
waste handling operations, which are currently not operational at
the Facility and will be substantially enhanced by the enclosure of
that operation in the building that is now 90% complete. The only
explanation the Department has offered to why they will not renew
Eastern's Consent Order is that Eastern is proceeding with
construction without a permit. That alleged violation has nothing
to do with paragraphs (a), (d) or (e) of the 1990 Order. Simply
put, the Department has offered no justification why they have not
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proceeded with a notice and hearing relative to any concerns they
have about the Facility.

39. As a result of my belief that Eastern was denied
proper process, Thomas S. West, Esqg., our litigation counsel, wrote
to the Department -on May 13, 1998 asserting that not only was
Eastern denied process under the Department's own regulations, but
that under the State Administrative Procedure Act the Department
could not summarily terminate Eastern's authority to operate the
facility. See Exhibit "L" to the Complaint. We, therefore,
requested that Eastern be permitted to resume its C&D operation
pending a final determination on the alleged violations. We felt
that this request was eminently reasonable in that the C&D
operation had nothing to do with the alleged violations. On May
15, 1998, the Department responded by refusing to consider our
request. Exhibit "M" to the Complaint. Our response is Exhibit
"N" to the Complaint. As this correspondence makes clear, absent
relief from this Court, the DEC will treat continued operations as
violations, subjecting the operator to criminal and civil

sanctions.
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WHEREFORE, your deponent prays for judgment preliminarily
enjoining the Department from terminating Eastern's authority to
operate the Facility pending a final determination of this
litigation.

Dated: May 18, 1998-

O/@oﬁ@%J

Lawrence R. fchil ling

Sy% tgybefore m¢ this
998.

N8y TPddTic

443

THOMAS S. WEST
No|°'49833% York
lified in Albery Cou
comgl‘:ion Expiras July 31 .%—-
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n u LESLIE ALLAN
I n Deputy Commissioner
Burcau of Legal Affairs
128 Worth Steeet, Room 710
New York, New York 10013

Telepbone (212) 788-3963
Fax (212) 791-382¢

April 20, 1998

Mr. Gavin Donahue

Deputy Commissioner

New York State Department of
Environmental Consesvation

50 Wolf Road

Albany, New York 12233

. Re:  Department of Sanitation Enforcement Order for Eastern Envirormentai
Services Transfer Station at 222 Morgan Avenue in Brooklyn, New York

Dear Mr. Donahue:

I understand that you are interested in the history and status of the Department of
Sanitation (“DOS”) enforcement order authorizing Eastern Environmental Services
(“Eastern Environmental™) to operate a transfer station at 222 Morgan Avenue in
Brooklyn, New York The following is 4 summary of that history and status.

Clean Venture, Inc., d/b/a New York Materials Recycling Co., operated an
unenclosed putrescible and nop-putrescible solid waste transfer station at the 222 Morgan
Avenue site beginning ig August 1991 when it acquired the preperty from New York
Carting Co, Clean Venture had 8 Consent Qrder from the State DEC autherizing it 1o
handle 3,000 cubic yards of putresciblc solid waste and 5,000 cubic yards of non-
putrescible solid waste each day, and 2 Comipliance Agreement from DOS. These
documents authorized Clean Venture to operate the trans[er station while it underwent
environmental impact review, which is a precondition for obtaining permits from DOS
and DEC. At that tims, which was soon after the enactment of Local Law 40 of 1990 and

¢ the adoption of DOS operating regulations for non-putrescible solid waste transfer
stations; DOS and DEC regularly euthorized existing transfer stations to continue
operating pending the completion of the lengthy environmental impact review process.
(This stance was due in great part to the fact that whenever DOS and DEC tried to close
down an existing transfer station, the courts allowed the station to resume operating.)

During the terms of the Consent Order and Compliance Agreement, DOS issued
many Notices of Violation (*NOVs”) to Clean Venturs for excess volume at the site. The

KEEP NYCCLEAN MJf, REDUCE.REUSE, RECYCLE 2k DON'TLITTER
@ printed op recycled paper
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Environmental Control Board (“ECB"), which adjudicates transfer station NOVs,
accepted a settlement of the NOVs which provided for 2 monthly payout schedule for the
penalties, Although Clean Venture has always claimed that the ECB scitlement included
DOS agreement to ap increase in Clean Venture’s authorized waste handling volume, |
find no documents in the files supporting this claim.

Clcan Venture pursued the environmentel impact assessment process, which was a
precondition-to obtaining 2 DEC permit to construct a building to house the putrescible
waste operation, very unenthusiasticslly. In the Summer or Fall of 1995, DOS indicatcd
that it intended not to renew its Compliance Agreement with Clean Venture, in part
because the putrescible waste operation was unenclosed. In response to this threat, Clean
Venture commenced an Article 78 proceeding in New York State Supreme Court to
compel DOS to continue the authorization to operate, to increase Clean Venture’s
petmissible waste volume to 10,000 cubic yards per day, to refisin from issuing NOVs
for excess volume, aud to seek dismissal in the ECB of all outstanding NOVs. The court

*  issued a temporary restraining order and preliminary injunction granting the relicl
requested. The effect of this injunction was to give Clean Venture court avthorization to
operate, whilc preventing DOS from closing the transfer station or issuing NOVs for
excess volume.

DOS and the New York City Law Department commenced negotiations with
Clean Venture to settle the lawsuit. During these negotiations, Clean Venture continued
to operate under the authority of the preliminary injunction. n July 1996, DEC moditied
Clean Venture's Consent Order so as to increase penmnissible waste volumes 1o $,000
cubic yards of C&D debris, 7,500 cubic yards of uncontaminated road building matcrial,
and 2,000 cubic yards of putresciblc waste. In September 1996, DOS and Clean Venture
reached an agreement whereby Clean Venture agreed:

. to pay $23,000 to the ECB for its outstanding penalties, at a rate of $6,000 per

meonth;

. to renew and update its permit application and to pay DOS $40,000 in past permit
application fees;

. to process no more than 2,000 cubic yards per day of putrescible waste;

. %o process no more than 5,000 cubic yards of construction and demolition debris

. every two days;

. to store no more than 7,500 cubic yards of clean £ill at the site;

. to enclose the putrescible waste operation by July 31, 1997; and

. to complete its environmental impact review process by July 31, 1997,
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(The increased waste volumes conformed to those that DEC had already agreed to in
July.)

. The New York City Law Department embodied that agreement in a Stipulation

- and Order signed on December 2, 1996 and filed with the New York County Clerk on
December 24, 1996. The Stipulation benefitted DOS because it lifted the court order
which tied our hands with respect to enforcing our regulations against Clean Venturc and
it established that Clean Venture would enclose its putrescible waste operation, which
was the highest priority for us. At the time, Clean Venture was the only unenclosed
putrescible waste transfer station in the City.

Clean Venture operated in compliance with the terms of the Stipulation. Then. in
July 1997, Eastern Environmental began negotiations to purchase Clean Venture's usscts.
The New York City Trade Waste Commission favored this purchase, because it would
bring a new, responsible corporate entity into the New York waste market. Asa
condition of the purchase, Easicrn Environmental needed assurance that it could assume
Clean Yenture’s operating authority for 222 Morgan Avenue.

. While DEC simply transferred its Consent Order from Clean Venture to Eastern
Environmental, DOS, with input from the Trade Waste Commission, instead negotiated
an agreement with stricter terms. Like the December 1996 Stipulation and Order, the
DOS agreement with Eastern Environmental required the construction of a building to
house the putrescible waste operation. Unlike that Stipulation, however, the DOS
agreement prohibited the continuance of unenclosed putrescible waste handling pending
the construction of the building. Only when the building was complete could Eastem
Environmental process the 2,000 cubic yards of putrescible waste allowed by the
Stipulation and Order. The agreement was embodied in an Enforcement Order, a copy of
which is attached.

Eastern Environmental has complied with all of the terms of the Enforcement
Order. It stopped processing putrescible waste out-of-doors; it has subrniticd all of the
documents necessary to complets the environmental impact assessment procsss; and 1!
expects to complcte construction of the putrescible waste handling building in the next
two months, If it succeeds in this last task, it may be awarded a contract to export part of
the City’s residential waste, as it was the low bidder on the Brooklyn-Queens Waste
Export Bid Solicitation which DOS issued in September 1997.
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DOS considers this outcome a success. Clean Venture was operating for years
under authority of DEC Consent Orders, DOS compliance agreements, preliminary
injunctions, and court oxders, all of which allowed it to process 2,000 cubic yards per day
of putrescible waste out-of-dooss. In contrast, Eastern Environmental is operating under
authority of & DOS Enforeement Order which eliminated the waenclosed putrescible
waste operation. Rather than allowing Eastern Environmental to continue the unenclosed
putrescible waste handling operation while it completes the DEC and DOS permit process
and then constructs 2 building, DOS mandated the cessation of that operation. This result
1s unquestionably an imprevement for the environment and community.

I hope that this summary informs and assists you. If you have any questions,
please feel free to call me.

Sincérely,
Leslie Allan
cc:  J. Doherty
M. Catpinello
M.E. Kris
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New York State Department of Environmental Conservatlon JUN' 17 , ‘
Office of the Regional Attorney Kgg ‘

Region 2 -
47-40 21st Street, Long Island City, N.Y. 11101 ' |

Tel: 718/482-4965 Fax: 718/482-4962

John P. Cahill

Commissioner

* June 11, 1998

Helene Goldberger
Administrative Law Judge
New York State Department
.of Environmental Conservation
Office of Hearings and
Mediation Services’
50 WolfRoad .
Albany, NY 12233-1550 -

Re: Eastern Transfer of New York
File No. R2-0399-98-03
Your Honor:

This is in response to your letter dated May 20, 1998 requesting the parties to the above-
referenced action provide you with any court orders which have bearing on the present action.
Enclosed herewith please find a set of the Department’ papers submitted in the Supreme Court as
well as a copy of the Order by Justice Thomas J. Keegan dated May 29, 1998 that lifted the TRO
and reserved judgement on DEC’s cross motion for a TRO prohibiting Eastern’s continued
operation..

In addition, we wish to note that Eastern’s submission to you of its Memorandum of Law,
Mr. West’s Affirmation, and other documents filed in the Supreme Court action are replete with
references to the Affidavit of Norman Nosenchuck which Eastern also submitted in the Supreme
Court. As Mr. West acknowledged in his submission to you, consideration of Mr. Nosenchuck’s
Affidavit would not be proper in the DEC administrative proceeding because of the Ethics Law
restrictions. Submission of documents which reference and quote from Mr. Nosenchuck’s
Affidavit is equally troublesome.

Please do not hesitate to call me if you have any questions.
Respectfully submitted (%
. Laurie Silberfeld

cc:  Thomas West, Esq. (w/o aﬁachments)
Maureen Leary, Esq.
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF KINGS

Defendant-Respondent.

— — - -— - - — - - — - - - - - - - - _x
EASTERN TRANSFER OF NEW YORK, INC. ) AFFIDAVIT IN SUPPORT
. ) OF MOTION FOR
Plaintiff-Petitioner, ) PRELIMINARY
) INJUNCTION
)
~against- )
)  INDEX No::l?f§5:’9£3
NEW YORK STATE DEPARTMENT OF )
ENVIRONMENTAI CONSERVATION ) Hon.
)
)
X

STATE OF NEW YORK )

COUNTY OF KINGS )

ROBERT DONNO, being sworn, deposes and says:

1. I am a Vice President of Plaintiff-Petitioner,
Easter Transfer of New York, Inc. (hereinafter "Eastern" or
"Plaintiff"). I make this affidavit in support of a motion for

preliminary injunction and in support of a related application for
a temporary restraining order.

2. I am responsible for the operation of the facility
located at 222 Morgan Avenue, Brooklyn, New York, 11237 (the
"Facility"). By reason of summary action by the New York State
Department of Environmental Conservation (the "Department" or
"DEC"), the Department has suspended our authority to operate
without justification and without any notice or an opportunity for

a hearing.
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3. The summary suspension of our operation will cause
serious, immediate and irreparable harm to Eastern. Eastern has an
on-going relationship with numerous waste haulers who regularly
haul construction and demolition debris to our facility. If we are
forced to shut our- doors, even temporarily, these waste haulers
will seek other outlets for their waste, meaning that we will
likely lose them as customers forever. In addition, we are
currently in negotiation with several companies relative to
contracts for the transfer of putrescible waste. If we are not
able to resume the processing of putrescible waste when our
building is complete, we will loose those contracts as well. This
loss of market share will be impossible to recoup in the short run
and may take many years after we restore the operation to service.

4. In addition, Eastern is the low bidder on a contract
bid with the City of New York to export a portion of the solid
waste generated within ﬁhe Borough of Brooklyn. Our right to be
awarded this contract depends entirely on our ability to operate
the Facility and handle putrescible waste at the Facility.
Eastern's bid is about $8.85 per ton less than the next qualified
bidder, and will save the City of New York almost $3 million per
year, over the life of the contract. Over the 1life of the
contract, this will save the City more than $9 million.

5. Both the Complaint and Mr. Schillinger's Affidavit
detail the long and involved history of the Facility. Suffice it
to say, since we took over operation of the Facility, we have done

everything possible to upgrade the Facility in accordance with the
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mandate of the regulatory agencies and to complete the long overdue
permit application process. For the past ten vyears, the
predecessor operator of this Facility had been transferring solid
waste in the open air with no environmental controls at all, during
which period the DEC consistently renewed that company's Order on
Consent, without objection. Inexplicably, the DEC has now reversed
its position, even though we are doing everything possible to
improve phe site and operation of the Facility.

6. Specifically, we have entered into contracts for the
expedited construction of a state-of-the-art, 37,000 square foot
putrescible handling facility to enclose the putrescible waste
handling operations. This building meets or exceeds both DOS and
DEC requirements. The putrescible waste building will include an
engineered odor control system as well as systems to manage
leachate. The fact that the system will be enclosed indoors is a
significant factor in preventing the generation of contaminated
runoff, which is one of the reasons why both the New York City
Department of Sanitation (the "DOS") and the Department require
that putrescible waste handling be conducted in an enclosed
facility. This building is being constructed under a building
permit issued by the New York City Department of Business Services
in or about chober of 1997. Today, building construction is
approximately 90% complete, including substantial completion of the
building, the paving, the odor control system, the scales, the load

extruder, and the leachate control system. These construction
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activities have been inspected by representatives from the DOS
regularly.

7. Numerbus other improvements have been made to the
Facility. Those improvements include the construction of a
concrete pad for the handling of Construction and Demolition Debris
to avoid soil and groundwater contamination, numerous repairs to
fencing and the like, and other general upgrades of the Facility to
improve the environmental quality of the operation.

8. To date, we have invested more than $10 million
dollars in acquisition of the Facility and more than $5 million
dollars in upgrades to the Facility, including our contractual
commitments to complete construction of the building to enclose the
putrescible waste handling operations. If building construction is
halted, we will incur substantial penalties with our construction
contractors and, as is noted above, loose contracts for waste
disposal that are under negotiation.

9. Consistent with our effort to complete the permit
application process, we have also filed a detailed environmental
assessment with both the DOS and the Department. The environmental
assessment includes studies of air, traffic noise, archeological
and other impacts. Following a normal process of comments and
revisions, that document has been accepted as complete and
circulated for public comment.

10. We have also submitted to the Department revisions
to the long outstanding permit application for this Facility to

reflect the construction of the putrescible waste handling
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building. The Department has igsued minor, technical comments and
we are in the process of responding to these comments. We
anticipate filing responses to thoame comments with the Department
in the very near future, perhape as early as today or comozrow.

11. Ia éhort, we feel that we have done everything that
we can to upgrade this Facility to improve the environmental
quality of the Facility, and to process the permit applications for
this Facility.

12. Injunctive relief is imperative to allow ua to
maintain our customer base while we complete the long overdue

permit process.

(208 v

ROBERT DONNO

Sworn to before me
this day of
May., 1998

ie
A4IM
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

EASTERN TRANSFER OF NEW YORK, INC.
SUMMONS
Plaintiff-Petitioner,
INDEX NO: 2-7'55‘98
-against- Hon.

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

x vvvvvvvvvvvx

Defendant -Respondent.

TO THE ABOVE-NAME DEFENDANT:

You are hereby summoned and required to serve upon
Plaintiff-Petitioners' attorneys an Answer to the Combined Verified
Petition and Complaint in this action within twenty (20) days after
the service of this Summons, exclusive of the day of service (or
within thirty (30) days after service is complete if this Summons

is not personally delivered to you within the State of New York).

In case of your failure to answer, judgment will be taken

against you by default for the relief demanded in the Complaint.
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Petitioners designate Albany County as the place of venue
pursuant to § 506(b) .of the Civil Practice Law and Rules of the
State of New York because Defendant-Respondent maintains its

principal office in Albany County.

DATED: Albany, New York
May 18, 1998

+ [FREENE & MACRAE

Y

omd$”S. West, Esq.
Attorneys for Plaintiff-
Petitioner
99 Washington Avenue
One Commerce Plaza
Suite 2020
Albany, New York 12210-2820
(518) 465-1500

44402
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At an ex parte motion
term of the Supreme Court
of the State of New York,
held in and for the
County of Albany, at the
Albany County Courthouse
on the 18th day of May,
1998.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

- - - - - - - - - ORDER TO SHOW CAUSE
EASTERN TRANSFER OF NEW YORK INC. ON MOTION FOR
_ PRELIMINARY
Plaintiff—Petitioner, INJUNCTION WITH
TEMPORARY

RESTRAINING ORDER

INDEX NOquJK:ﬂg

Hon.

-against-

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAIL CONSERVATION

Defendant-Respondent.

N vvvvvvvvvvvx

On reading and filing the Summons and Verified Petition
and Complaint, verified on the 18th day of May, 1988; the Affidavit
of Lawrence R. Schillinger, Esg., sworn to May 18, 1998; the

o~

Affidavit of Robert Donno, sworn to on May 18, 1998; gndwall,

~ Y CJ

exhibits annexed thereto, and proof of service of this appil N't:Lo

for relief, and the supporting papers upon which it is bé@edﬂ u 9%»;
~< I\) SO0

. oo

the New York Attorney General; ny, DT

€'~

LET Defendant-Respondent New York State Department of
Environmental Conservation (the "Department" or "DEC") or their
attorneys show cause before a Term of this Court on theagf;th day
of + 1998, to be held in and for the County of Albany at the
Albany County Courthouse in Albany, New York, at 9:30 in the

forenoon of that day or as soon thereafter as counsel can be heard,

C.‘:)
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why a preliminary‘injunction should not be granted herein, pursuant
to Section 6301 of the Civil Practice Law and Rules ("CPLR"),
restraining the Department from taking any action inconsistent with
Plaintiff-Petitioner's rights to continued operation of the
Facility owned and operated by Plaintiff-Petitioner at 222 Morgan
Avenue, Brooklyﬁ; New York (the "Facility") under the State
Administrative Procedure Act.S 401 and authorizing the continued
operation of the Facility, on the grounds that (1) Plaintiff-

Petitioner has continuing rights to operate under the terms of a

1990 Order on Consent issued by the Department; (2) the effort by

the Department to terminate Plaintiff-Petitioner's rights to

operate wunder the 1990 Order on Consent violate Plaintiff-
Petitioner's rights to continue operating pursuant to State
Administrative Procedure Act § 401 and Plaintiff-Petitioner's
vested legal rights to operate; (3) the Department has not followed
proper prbcedure to terminate Plaintiff-Petitioners' operating
rights; and (4) immediate and irreparable injury, loss or damage
will result to Plaintiff-Petitioner if the Department is not so
restrained.

It appearing that a éause of action exists for injunctive
relief under Sections 6301 and 7805 of the CPLR and for
declaratory relief under the State Administrative Procedure Act
§ 401, and that the Department's illegal interference with
Plaintiff-Petitioner's continuing rights to operate the Facility

will result in immediate and irreparable injury, loss or damage to
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Plalntlff Petitioner and its property, and the value of said
property, before a notlce can be served and a hearing had, it is
ORDERED, that pending the hearing of this motion,

Plaintiff-Petitioner shall have contlnulng rights to operate

[z’;,,a,mm WT‘{MG‘“‘LMM

Ak

(

and the
Department is stayed and enjoined and restrained from taking any
steps or actions to interfere with those operating rights,

including the ongoing construction of the buildjing to enclose the
L M"—-—'@ra‘ ﬁ'w
—~T7k/l putresc1ble waste handling operation;fand it ‘is further

e o4 4, DEC :§L4~n.zbau,¢“‘ﬂ~,r61454u4uu991244=:L-Aahuﬁ.dﬁiq
/LJL ORDERED?” that Service of this order and the papers upon

Ger G2
/LLL‘ whlch it is based, be made by Serving copies of said papers, upon

the Department and the New York State Attorney General on or before
the fo’day of May, 1998; and it is further

ORDERED, that responsive papers, if any, shall be filed
and served on or before‘May EEZ_, 1998; and it is further

ORDERED, that, on or before the return date of this
motion, the Department shall make available to Plaintiff-Petitioner
copies of its files relating to the Facility for inspection and
copying.

DATED: Albany, New York
May 18, 1998

Enter,

. 44362

S, N
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

EASTERN TRANSFER OF NEW YORK, INC.
NOTICE OF
 APPLICATION FOR A
TEMPORARY
RESTRAINING ORDER

INDEX NO: 2?-55"' 96

Hon.

Plaintiff-Petitioner,

~against-
NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

Defendant-Respondent.

PLEASE TAKE NOTICE that upon the (1) Proposed Order to
Show Cause; the Summons and Combined Verified Petition and
Complaint, verified on the 18th day of May, the Affidavit of
Lawrence R. Schillinger, dated May 18, 1998, the Affidavit of
" Robert Domnno, dated May 18, 1998, and Plaintiff-Petitioner's
Memorandum of Law, dated May 18, 1998, an application will ‘be made
to Albany County Supreme Court for a temporary restraining order
and the other relief set forth in the Proposed Order to Show Cause.
DATED: Albany, New York
May 18, 1998

Respéctfully, mitted,

TOmas 'S. West, Esq.

LeBoeuf, Lamb, Greene &

MacRae, L.L.P.

One Commerce Plaza

Suite 2020

99 Washington Avenue

Albany, New York 12210
44409 Tel: (518) 465-1500
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COUNTY OF ALBANY )

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

EASTERN TRANSFER OF NEW YORK, INC.
AFFIDAVIT OF SERVICE

INDEX NO: 27’55.'96

Hon.

Plaintiff—Petitioner,

-against-

NEW YORK STATE DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

Defendant-Respondent.

x vvvvvvvvvvvx

STATE OF NEW YORK )

THOMAS S. WEST, being duly sworn, deposes and says:

1. I am over the age of eighteen (18) years, not a

party to this action, and an attorney with the law firm of LeBoeuf,

Lamb, Greene & MacRae, L.L.P., One Commerce Plaza, 99 Washington

Avenue, Suite 2020, Albany, New York 12210, counsel to Plaintiff-

Petitioner.

2. On May 18, 1998, I personally served the the New
York State Attorney General, located at the Department of Law, The
Capitol, Albany, 12224, on behalf of the Defendant-Respondent with
true and correct copies of the following documents:l

1. Proposed Order to Show Cause;

2. Summons and Combined Verified Petition and
Complaint, dated May 18, 1998;
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3. Affidavit of Lawrence R. Schillinger, dated May 18,
1998;

4. Affidavit of Robert Donno, dated May 18, 1998; and

5. Plaintiff-Petitioner's Memorandum of Law, dated May
18, 1998.

Sworn to before me this
18th day of May, 1998.

/i

Motary Public I

44410

ANDREA M. CARPENTE
Notary Public, State of New York
Qualified in Albany County
No.-01CA5051440
Commission Expires Nov. 6, 1
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SIVE, PAGET & RIEsSEL, PC.

ERIC BREGMAN 460 PARK AVENUE STEVEN BARSHOV
MARK A. CHERTOK PAUL D. CASOWTTZ*
PAMELA R. ESTERMAN® - WILLIAM R. GINSBERG
ik R ESTERMAN NEW YORK, NEW YORK 10022-1906 T SRR
DAVID PAGET STEPHEN R. LEVY
DANIEL RIESEL TELEPHONE: (212) 421-2150 COUNSEL

ROBIN E. ROSENBERG

LAWRENCE R. SANDAK" Fax: (212) 421-2035

DAVID SIVE 81 MAIN STREET - SUITE 415
LEMUEL M. SROLOVIC WHITE PLAINS, N.Y. 10601
MICHAEL D. ZARIN TELEPHONE: (914) 6823044

[ BOGIN FACSIMILE: (914 883-5490
MICHAEL S.

ANDREW J. GERSHON" *

KAREN LEO

VINITA K. MENDIRATTA *

JAMES R. NORMAN*

STEVEN RUSSO ) AuguS t 7, 1997

DAVID S. YUDELSON

“ALSO ADMITTED IN NJ.
**ALSO ADMITTED IN CT.

BY HAND

Mr. Thomas Milora

Director Permit & Inspection Unit

New York City Department of Sanitation
137 Centre Street, Room 104

New York, N.Y.

Re: Eastern Transfer of New York, Inc.

Dear Tom:

Please find enclosed two copies of the application that has
been prepared on behalf of my client Eastern Transfer of New York,
Inc. in connection with its acquisition of the Clean Venture
transfer station at 222 Morgan Avenue, Brooklyn, N.Y. All of the
principals of Eastern Transfer of New York are each a Principal of
Eastern Waste of New York (Eastern Waste) an affiliated company
licensed by the Trade Waste Commission (TWC) to collect waste in
the City of New York. The Principals of Eastern Transfer are Louis
D. Paolino, Jr., President, Terry Patrick, Vice President, Robert
Kramer, Secretary Vice President, Gregory Krzemien, Treasurer,
Robert Donno, General Manager.

Although the application is substantially complete, there are
some missing items:

[ Tax ID (Applied For)

L Employees -- Schedule D (Not Selected Yet)

L Trade Waste Business Acquired By Principal After August
1996 -- Schedule C1.

I will also need some additional time to have each Principal
execute the "certification" and "release". Please note that each
Principal has previously submitted a disclosure to the TWC and
executed similar "certifications" and "release" in connection with
Eastern Waste’s TWC license.
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S1vE, PAGET & RIESEL, PC.

August 7, 1997
Page 2

I respectfully request that this application be accepted for
the purpose of the Compliance Order that the applicant intends to
enter into with the Department as a condition of its closing on the

property.

I affirm as an attorney admitted to practice in the courts of
the State of New York, that all of the representations in this
letter and the enclosed application are accurate and complete to my
best knowledge. A complete application will be timely submitted to
your office.

Very truly yours,

p¢{2224L/f(//<:::;;i¢_/z‘"z¢ o

Paul D. Casowitz ,

cc: Leslie Allen, Esq. (w/o enc.)
Deputy Commissioner (w/o enc.)
Robert Kramer, Esqg. (w/o enc.)

p:\pdc\1382\Milora. ltr
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NEW YORK CITY
DEPARTMENT OF SANITATION
PERMIT AND INSPECTION UNIT
137 CENTRE STREET, ROOM 104

NEW YORK, NEW YORK 10013

TRANSFER STATION PERMIT APPLICATION

----OFFICE USE ONLY
APPLICATION #: DATE RECEIVED:
RECOMMENDED: DATE:INITIALS:
REJECTED: DATE: INITIALS:
DOS PERMIT #: DATE ISSUED:

GENERAL INSTRUCTIONS

Duplicate original applications (i.e. completed applications with original signatures) must
be filed with the Department of Sanitation, Permit and Inspection Unit, 137 Centre Street,
New York, New York 10013, and the New York City Trade Waste Commission, 253
Broadway, 10th Floor, New York, New York 10007.

Information from all "principals” is required. Please review the definition of 'principal"
contained in Appendix A. Each principal must separately swear to the truth of the
information by completing a separate Certification Forru. In addition, cach proincipal must
execute a Release Authorization. (Copy the Certification Form and Release Authorization
as necessary to cover all principals.) Please review other definitions provided in
Appendix A as well prior to completing this application.

Information requested in questions marked with an asterisk must be updated within 30
days of any change. Updated information should be filed with the Department of
Sanitation and the Trade Waste Commussion at the above-noted addresses.

Call the Department of Sanitation, Permit and Inspection Unit, at (212)219-5042 if you
have any questions regarding Scctions A and B of the Application. Call the New York
City Trade Waste Commission at {212)676-6300 if you have any questions rcgarding
Section C of the Application.

Tax ID or SSN: Applied for

Page 1 of 32 pages
‘9_\’3‘
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SECTION A: APPLICANT AND SITE IDENTIFICATION INFORMATION
* 1. Indicate the name of the applicant business and the address, phone number and block
and lot number of the proposed transfer station. Also list any trade name(s) and pcrmit
name(g) if they are different from the name of the applicant business.
a. Applicant Business Name: Eastern Transfer of New York, Inc.
Transfer Station Address: 222 Morgan Avenue

Brooklyn, New York 11237

Phone # : (718) 497-3100

Block #: 2942 Lot# : 1, partof 7

b. Trade Name(s): N/4

¢. DOS Permit Name(s): Eastern Transfer of New York, Inc.
d. DOS Permit Number(s):  Transfer Station #148

¢. DEC Permit Name(s): Eastern Transfer of New York, Inc.

f. DEC Permit Number(s):  Application #2-6104-00097/00001-0
Consent Order R2-2631-8910

g. Are there any other facilities permitted under this name? _X__No Yes
h. If'yes," where are they located? N/A4

2. Check the type of transfer station permit you are applying for.
( )Putrescible

( X) Non-Putrescible

() Fill Material

3. Indicate name, address and phone number of principal office of business, if different
from proposed site.

Eastern Environmental Services, Inc.
1000 Crawford Place

Suite 101

Mt Laurel, NJ 08054  (609) 235-6009

Tax ID or SSN: Applicd for

Page 2 of 32 pages
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4. Provide the name and phone number of an authorized agent and his/her address in New
York City where warnings, notices of violations, orders and other documents addressed to

the applicant or permittee may be served.
Name: Louis D’Ambrosio

Address: 222 Margan Avenue
Brooklyn, New York 11237

Phone #: (718) 497-3100

5. Name, address and phone number of owner of land on which facility is located:

Eastern Environmental Services, Inc.
1000 Crawford Place

Suite 101

Mt Laurel, NJ 08054
(609)235-6009

6. If owner of land is not applicant business, describe terms under which land is uscd.
N/A

7. Name, address and phone number of all lessees utilizing the proposed site location.

N/A

8. What type of business entity is the applicant representing?:
a. Corporation _X__

b, Partnership

c. Sole Proprietorship

d. Limited Liability Company

e. Limited Liability Partnership

9. If a Corporation, provide the following information .

Name : Eastern Transfer of New York, Inc.
Address: 1000 Crawford Place
Suite 101

Mt Laurel, NJ 08054

Tax ID or SSN: Applied for

Page 3 of 32pages
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Phone : (609) 235-6009
Federal Employer Identification #: Applied for

10. What is the zoning for the proposed site location? M3-1

11. Indicate the name(s) of the street(s) bordering the proposed site location.

North: 325’ to Grand Street

South: 1,200 ‘ to Johnson Avenue
Fast; N/A
West. Morgan Avenue

12. Indicate the distance from the proposed site to the closest residential zone.

Distance: 1,000’ to R6

13. Indicate the street boundaries of the residential area(s).

North: Norman Avenue

South: Flushing Avenue
East: Waterbury Street
West: Union Avenue

14. What is the square footage of the property? 180,095 square feet
15. What is the length and width, in feet, of the proposed site location?

Length: 489’ Width: 382.5°

SECTION B: OPERATIONAL INFORMATION

16, What is the length and width of the
Tipping/Processing area: 100 x 100

Storage area: 100 x 100
Loading area:

17. What are your intended operating days and hours?
Tax ID or SSN: Applied for

Page 4 of 32 pages

P 44

OF

NCO07437



ruw

[PV . TSV VA S B W

FROM: TO:

Monday: 24 hours
Tuesday: 24 hours
Wednesday: 24 hours
Thursday: 24 hours
Friday: 24 hours
Saturday: 24 hours
Sunday: closed at 2 PM

18. What is the anticipated volume of solid waste (tons and yards) that will be processed
at vour facilily on a daily hacis? Renewal applicants shall list what is cutienly
processed.

Tons: 1000
Yards: 2000

19, Does the facility have a certified operating scale? Y_X_ N
20. Provide the name and address of the anticipated {inal disposition site(s) for
putrescible and non-putrcscible debris processed at the transfer station:

(Non-putrescible disposal facilitics provided beluw)

Name and Addresses:
a. 110 Sand Compary 190 Cabot Sercee West Babylow, NI 1L704

b.

21. Provide the daily, weekly and monthly number of vehicle arrivals and departures at
the transfer station site,

Vehicle Arrivals Vehicle Departures
Present Projected Present Projected
a. Daily: 95 95 95 95
b..Weekly: 523 523 523 523
c.Monthly: 2,090 2,090 2,090 2,090

Tax ID or SSN: Applied for

Page 5 of 32 pages
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(Traffic figures provided for non-putrescible operations only. Projected figures are
based on maximun 2000 CYD throughput proposed))

22. Describe the type of recyeling equipment to be used at the transter station.

See equipment/machinery list attached

23. How does applicant intend to control fire hazards and dust?

Nesoriha: Fire hagards In the outdoor portions of the site are controlled by
maintaining adequate access to City hiydrun(s, vn-site hosebtbs, a "No Smoking
Policy", as well as an adequate supply of sand, metal buckets and portable
extinguishers. Indoor areas are sprinklered and equipped with portable fire
extinguishers.

Dust is controlled by hosing down of transfer vehicles and paved surfaces, sweeping,
opaque fencing, and by keeping facility gates closed when not heing uceessed. Also, all
transfer vehicles are tarped/enclosed.

24. How does applicant intend to control leachate?

Describe: All runoff generated in the outdoor waste handling areas will be directed to
on-site drains and a wastewater treatment system prior to discharging to the Newtown
Creeck. A SPDES permit will be applied for and obtained to authorize such discharge.

25. Is there a 1/2 inch water main and hose at the proposed site? Yes

Tax ID or SSN: Applied for

Page 6 of 32 pages
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SECTION C: BACKGROUND INFORMATION

26. List any past names of applicant business (including but not limited to trade names, d/b/a/’s,
and aliases) for the past 10 years; if none, state “none”. For each name list business addresses:

Name and address From (year) To (year)
NONE

*27. On Schedule A, identify all individuals/entities who are or have been principals of applicant
business at any point during the past ten years. (For these purposes “principal” is defined in Local
Law 42 § 16-501(d), a copy of which is appended hereto as Appendix A.) For each individual,
provide full name (where applicable, include maiden name), home address, telephone number(s)
(including cellular, fax and beeper numbers, where applicable), date of birth, social security
number, dates of association with the applicant business, job title and/or function within the
applicant business’s organization, the percentage of ownership, if applicable, and an explanation
of how their ownership was acquired (e.g. purchase and purchase price; inheritance etc.).

*28. On Schedule B, identify all individuals, not already identified in answer to question 27 who
have or have had a beneficial interest in the applicant business at any point during the past ten
years. For each individual, provide full name (include maiden name where applicable), home
address and telephone number(s) (include cellular, fax and beeper numbers, where applicable),
date of birth, social security number, dates of association with the applicant business (if any), job
title and/or function within the applicant’s organization (if any), the nature and percentage of the
beneficial interest, and an explanation of how their beneficial interest was acquired (e.g. purchase
and purchase price; inheritance, etc.)

Tax ID or SSN:

Page _7 of _32 pages
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*29. Does/did the applicant business operate any other transfer station and/or private carting or
trade waste business in New York State, New Jersey or Connecticut, currently or within the past
10 years? _XNo__ Yes

a. Name under which business(es) is/are operated.

b. DOS and DEC permit number(s) or DCA license number(s) (where applicable):

*30. Does the applicant business accept asbestos, regulated medical waste or other hazardous
materials? X No__ Yes

a. If“yes,” indicate the name and address of the business at which such material(s) are
accepted.

*31. Does the applicant business share any office space, staff or equipment (including but not
limited to telephone lines) with any other business or organization? __NoX Yes

If “yes” provide details below, including what is shared, under what terms, and the
name(s) of the entity(ies) or individual(s) with whom it is shared.
Eastern Environmental (Parent)

Eastern Waste of New York (Affiliate)

*32. Currently, or at any point during the past ten years, has the applicant business or any
principal of the applicant business been a principal or held an equity interest in any business
concern that collects, transfers, treats, stores, recycles, processes or disposes of

(a) trade waste, as defined in Appendix A; or

(b) hazardous waste, as defined in section 27-0901 of the Environmental
Conservation Law? Include any and all such business concerns, including transfer stations and
carting companies located in any state, territory or district of the United States, or in any foreign
country, but do not include stock ownership in publicly traded corporations unless it amounts to
more than 5% of said corporation. __No X Yes

Tax ID or SSN:

Page __8 of _32 pages
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If “yes” complete the information required on Schedule C or Schedule C(1) as applicable.

*33. How many individuals (not including principals of the applicant business) does the applicant

business currently employ?

*34. List the names, residence addresses, phone numbers, dates of birth, positions, planned work
hours per day and social security numbers of all employees applicant business presently believes

will be employed by the applicant business in its business on Schedule D.

*35. During the past ten years, has the applicant business or any current or past principal of the

applicant business been convicted of any misdemeanor or felony in any jurisdiction?

X No_ Yes

If “yes,” provide details below. Do not include information relating exclusively to traffic

violations. -
PRINCIPAL OR | DATE OF | DATE OF CONVICTION COURT & INDICTMENT,
BUSINESS ARREST | CONVICTION | CHARGE(S)& | JURISDICTION | DOCKET OR
NAME SENTENCE INDEX NO.
Tax ID or SSN:

Page _9 of _32 pages
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*36. Are there any felony or misdemeanor charges pending against the applicant business or any
current or past principal (within the last 10 years) of the applicant business in any jurisdiction?

X No__ Yes

If "yes," provide details below. Do not include information relating exclusively to
traffic violations.

PRINCIPAL OR DATE OF CHARGE INDICTMENT STATUS COURT &
BUSINESS ARREST INDEX OR JURISDICTION
NAME DOCKET NO.

37. During the past ten years, has the applicant business or any current or past principal of the
applicant business been found in violation of the administrative rules or regulations of any
municipal, state or federal agency where the violation related to activities of the applicant business
and resulted in suspension or revocation of any license, permit or registration, the imposition of a
fine of $5,000 or more or the imposition of an injunction of six months or more?
' X No__ Yes

If "yes," provide details in Schedule E.

Tax ID or SSN:
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38. Are there any administrative charges by any municipal, state or federal agency, presently
pending against the applicant business or any current or past principal (within last 10 years) of the
applicant business where the applicant or the principal faces the possible sanction of suspension or
revocation of any license, permit or registration or where a fine of $5,000 or more or an
injunction of six months or more could be imposed?

X No__ Yes

If "yes," provide details on Schedule F.

*39. During the past five years, has the applicant business or any current or past principal of the
applicant business:

a. received a subpoena or been asked to testify before any court, grand jury, or legislative,
civil, criminal or administrative body involving any matter related to the trade waste industry
(including but not limited to private carting companies, transfer stations, trucking (backhauling)
companies, landfills, incinerators, recycling facilities)? X No_ Yes

b. received a subpoena requiring the production of documents in connection with a
federal, state or local investigation related to the trade waste industry? X No_ Yes

c. been cited for contempt of any court, grand jury, or legislative, civil, criminal or
administrative body? x  No _ Yes

d. entered a plea of nolo contendere to any felony or misdemeanor charge? X No _ Yes
e. entered into a judicial consent decree, administrative order on consent or similar
agreement or been the subject of a default decree, related to the trade waste industry not already

noted in answer to questions 37 or 387 X No__ Yes

f. been subject to an injunction in any judicial action or proceeding with respect to the trade
waste industry X No__ Yes

g. been granted immunity from prosecution for any conduct constituting a crime under
state or federal law? X No__ Yes

h. had judgment entered against him/her/it as a result of a civil action related to the
conduct of a trade waste business? X No__ Yes

If the answer to any portion of question 39 is "yes," provide details in Schedule G.

Tax ID or SSN:

Page 11 of _32 pages

NC07444



40. Has the applicant business or any of its current or past principals (within last 10 years):

a. filed with a government agency or submitted to a government employee a written
instrument which the applicant or any of its principals knew contained a false statement or false
information? - X No__ Yes

b. given, or offered to give, money or any other benefit to a public servant with intent to
influence that public servant with respect to any of his or her official acts, duties or decisions?

X _No__ Yes
¢. agreed with another trade waste business not to compete in the conduct and furnishing
of a trade waste service? X No _ Yes

d. agreed with another trade waste business to divide or allocate customers or to respect
an existing division or allocation of customers by geography, territory or otherwise?

X No__ Yes

e. discussed with another trade waste business the prices or terms to be submitted to bid
on a contract for trade waste services including collection, processing or disposal of trade waste?

X No_ Yes

f. discussed with a competitor the prices or terms to be submitted to bid on any contract
with New York City, any of its agencies, authorities or subdivisions, or any other governmental
entity? X No _ Yes

41. If the answer is "yes" to any portion of question 40, provide the following information, on
separate sheets as necessary, as to the applicant business and as to each relevant current or past
principal of the applicant business, for each relevant incident:

a. Number, letter of question.

b. Who from the applicant was involved?

Tax ID or SSN:
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c. Describe the relevant activities.

d. Who else, not from the applicant, was involved, what is their affiliation and what did
they do?

e. When did this happen?

f. If applicable, what was the governmental agency, or trade waste business involved?

g. If applicable, describe the benefit given. If the benefit was money, how much was
involved and how was it paid?

h. Reason for engaging in the practice.

Tax ID or SSN:
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*42. Has the applicant business or any predecessor trade waste business been subject to
forfeiture, receivership or independent monitoring in the past ten years?

XNo__ Yes

If “yes,” attach a copy of agreement or documentation and provide the parties, dates,
judicial body and court decision below.

43. Have the applicant business and all principals of the applicant business filed all required tax
returns related to the applicant business (including but not limited to, income and business,
unincorporated business, sales, commercial rent, property taxes on New York City realty and
unemployment insurance returns) by the due date or within a properly obtained extension period
for each of the past three years? __Nox Yes

If "no," provide the following information on separate sheets as necessary, identifying the
relevant applicant business or principal of the applicant business:

a. The year(s) in which the Applicant business or principal thereof did not file by the due
date or with a properly obtained extension, the type of return involved, and, where applicable,
whether the delayed filing relates to Federal, New York State or New York City tax returns.

b. Business address during the year(s) in question;

c. The date(s) when late return(s) were filed;

d. The reason(s) for the late or non-filing;

Tax ID or SSN:
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e. Any penalty assessed for the year(s) in question;

44. Have the applicant business and all principals of the applicant business paid all required taxes
related to the applicant business (including but not limited to, income and business,
unincorporated business, sales, commercial rent, property taxes on New York City realty and
unemployment insurance returns) for the three tax years preceding the date this application is
submitted? __No X Yes

If "no," explain why not. (If Applicant business or principal thereof is contesting
such taxes in a pending judicial or administrative proceeding, attach the relevant documentation.)

45. List on Schedule H any tax liens entered against the applicant business by any tax authority. If

none, state "none." NONE

46. List on Schedule I any monies currently owed by applicant business to tax authorities, other
than those tax debts for which liens have been entered against the applicant business or principal
of the applicant business, already listed on Schedule H in answer to question 45. Indicate the
status of the matter (i.e., the date by which the relevant party will make payment, whether the tax
authorities have instituted proceedings against the applicant, etc.) If none, state "none."

NONE

47. During the past ten years, has the applicant business, any predecessor trade waste business or
any predecessor in interest, or any principal of the applicant business, been a debtor in a
bankruptcy (other than personal bankruptcy) or reorganization proceeding? X No_ Yes

If "yes," provide details on Schedule J.

Tax ID or SSN:
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SCHEDULE A -- PRINCIPALS

OF APPLICANT

PRINCIPAL #1

PRINCIPAL #2

NAME (include
maiden name
where
applicable)

LOUIS D. PAOLINO, JR.

TERRY W. PATRICK

HOME
ADDRESS (ES)

'HOME TELEPHONE
NUMBERS

FAX NUMBER(S)

CELLULAR
NUMBER(S)

DATE OF BIRTH

o I

SOCIAL SECURITY
NUMBER(S)

BUSINESS
ADDRESS (ES)

SUITE 101
1000 CRAWFORD PLACE

SUITE 101
1000 CRAWFORD PLACE

MT. LAUREL,NJ 08054 MT.LAUREL,NJ 08054

BUSINESS

TELEPHONE 609-235-6009 609-235-6009

NUMBERS

TITLE(S) PRESIDENT&DIRECTOR VICE-PRESIDENT &
DIRECTOR

FROM (DATE) 08/01/96 08/01/96

TO (DATE) PRESENT PRESENT

% OF OWNERSHIP 0% 0%

NUMBER OF
SHARES

NOT APPLICABLE

NOT APPLICABLE

HOW OWNERSHIP
INTEREST WAS
ACQUIRED

NOT APPLICABLE

NOT APPLICABLE

Tax ID or SSN:
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SCHEDULE A (cont-d)
OF APPLICANT

== PRINCIPALS

PRINCIPAL #3

PRINCIPAL #4

NAME (include
maiden name
where
applicable)

ROBERT KRAMER

GREGORY KRZEMIEN

HOME
ADDRESS (ES)

HOME TELEPHONE
NUMBERS

FAX NUMBER(S)

CELLULAR
NUMBER (S)

DATE OF BIRTH

SOCIAL SECURITY
NUMBER (S)

—‘

BUSINESS
ADDRESS (ES)

SUITE 101

1000 CRAWFORD PLACE

MT.LAUREL, NJ

08054

SUITE 101

1000 CRAWFORD PLACE
MT.LAUREL, NJ 08054

BUSINESS 609-235-6009 609-235-6009
TELEPHONE
NUMBERS
TITLE(S)
SECRETARY TREASURER
FROM (DATE) 08/01/96 08/01/96
TO (DATE) PRESENT PRESENT
$ OF OWNERSHIP 0% 0%

NUMBER OF
SHARES

NOT APPLICABLE

NOT APPLICABLE

HOW OWNERSHIP
INTEREST WAS
ACQUIRED

NOT APPLICABLE

NOT APPLICABLE

Tax ID or B8SN:
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SCHEDULE A (cont’d) -- PRINCIPALS
' OF APPLICANT

PRINCIPAL # 5

PRINCIPAL # 6

NAME (include
maiden name
where
applicable)

EASTERN ENVIRONMENTAL

SERVICES, INC.

ROBERT DONNO

HOME
ADDRESS (ES)

NOT APPLICABLE

HOME TELEPHONE
NUMBERS

NOT APPLICABLE

FAX NUMBER(S)

CELLULAR
NUMBER(S)

NOT APPLICABLE

DATE OF BIRTH

NOT APPLICABLE

SOCIAL SECURITY
NUMBER (S)

NOT APPLICABLE

BUSINESS
ADDRESS (ES)

SUITE 101

1000 CRAWFORD PLACE

1281 METROPOLITAN AVE.
BROOKLYN, N.Y. 11237

MT.LAUREL, NJ 08054

BUSINESS

TELEPHONE 609~-235-6009 718-821-1000

NUMBERS

TITLE(S) NOT APPLICABLE VICE PRESIDENT
GENERAL MANAGER

FROM (DATE) 08/01/96

TO (DATE) PRESENT

$ OF OWNERSHIP 100% 0%

NUMBER OF .

SHARES 10

HOW OWNERSHIP
INTEREST WAS
ACQUIRED

Tax ID or SSN:
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SCHEDULE C(1) — OTHER TRADE WASTE INTERESTS

OF PRINCIPAL ___EASTERN ENVIRONMENTAL (NAME)
BUSINESS BUSINESS BUSINESS BUSINESS
#1 42 #3 44
OTHER S&S GRADING|{{PULASKI AROLINA S&S GRADING
BUSINESS INC. GRADING, RADING, INC. [OF ILLINOIS,
NAME INC. . JINC.
OTHER ROUTE 5, 320 DIXIE 125 MCDOWELLJRR#4,BOX
BUSINESS CLARKSBURG, |BURNSIDE, EASTOVER, 4452 ,DRUMS,
ADDRESS (ES) [WV,26301 KY, 42519 SC,29044 PA,18222
OTHER 304-745-3234}1606-561-68994 803-783-7313 717-788-607F
BUSINESS
PHONE
NUMBER (S)
TYPE OF COMMON COMMON COMMON COMMON
EQUITY OR STOCK STOCK STOCK STOCK
OTHER HELD HELD HELD HELD
INTEREST
(if "other"
explain
type of
interest)
PERIOD
EQUITY KELD 08/89 07/90 10/90 04/95
TO PRESENT |TO PRESENT [TO PRESENT TO PRESENT

$ OF TOTAL
EQUITY 100% 100% 100% 100%

TaxID or SSN:_59-2840783
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SCHEDULE C(1) — OTHER TRADE WASTE INTERESTS

OF PRINCIPAL __ EASTERN ENVIRONMENTAL (NAME)
BUSINESS BUSINESS BUSINESS BUSINESS
5 46 47 48
gggﬁﬁzss NHD, INC. ALL WASTE |[AWS OF EASTERN
REFUSE VIRGINIA, ENVIRON-
NAME SERVICES, [INC. MENTAL SER-
INC. VICES OF THH
NORTHEAST, INC.
OTHER
BUSINESS RR#4, BOX RR#4, BOX RR%44, BOX ||RR#4, BOX
ADDRESS (ES) [|4452, DRUMS,|4452, DRUMS/ 4453,DRUMS, 4452, DRUMS,
PA. 18222 PA, 18222 PA, 18222 |lpa, 18222
OTHER 717- 717~ 717- 717~
BUSINESS 788-5048 788-6075 788-6075 788-6075
PHONE
NUMBER (S)
TYPE OF
EQUITY OR
OTHER COMMON COMMON COMMON COMMON
INTEREST STOCK STOCK STOCK STOCK
(if "other" HELD HELD HELD HELD
explain
type of
interest)
PERIOD
EQUITY HELD 11/87 08/92 08/92 06/87
TO PRESENT || TO PRESENT [ TO PRESENT | TO PRESENT
$ OF TOTAL
EQUITY :
100% 100% 100% 100%

Tax ID or SSN:_59-2840783
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SCHEDULE C(1) - OTHER TRADE WASTE INTERESTS

OF PRINCIPAL ___ EASTERN ENVIRONMENTAL (NAME)
BUSINESS BUSINESS BUSINESS BUSINESS
#9 410 311 $12
OTHER EASTERN ENV-|PULASKI ADVANCE ALLIED
BUSINESS IRONMENTAL [[SANITATION, || ANALYTICAL [WASTE
NAME SERVICES OF [lINC. LABORATORIEJSERVICES,
THE SOUTHEASY INC. INC.
INC.
OTHER RR#4 BOX 320 DIXIE RR#4,BOX RR#4,BOX
BUSINESS 4452 ,DRUMS, {{BURNSIDE, 4452 ,DRUMS, 14452 ,DRUMS,
ADDRESS (ES) flpa. 18222 KY.42519 PA.18222 PA. 18222
OTHER
7= 606- 717- 717-
BUSINESS L
78818074 561-6899 788-6074 788-6074
PHONE
NUMBER (S)
TYPE OF
EQUITY OR’ COMMON COMMON COMMON COMMON
OTHER STOCK STOCK STOCK STOCK
INTEREST HELD HELD HELD HELD
(1f "other"
explain
type of
interest)
PERIOD
07/87 07/90 01/88 07/96
EQUITY HELD || 1y pRESENT || TO PRESENT |TO PRESENT | TO PRESENT
$ OF TOTAL
EQUITY 100% 100% 1003 100%

TaxID or SSN:_59-2840783
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SCHEDULE D -- EMPLOYEES

OF APPLICANT BUSINESS
NAME (last RESIDENCE | DOB PHONE | POSITION HRS. SSN
name first) ADDRESS # IDENTIFY WORKED
BY TITLE PER
OR TYPE OF | WEEK
RESPONSI-
BILITY
Tax ID or SSN:
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SCHEDULE E -- ADMINISTRATIVE FINDINGS

NATURE OF THE

PRINCIPAL/ AGENCY OR OUTCOME
APPLICANT COURT AND INVESTIGATION/
NAME DOCKET NO. CHARGES
{
Tax ID or SSN:
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SCHEDULE F -- PENDING ADMINISTRATIVE CASES

NOT APPLICABLE

PRINCIPAL/ AGENCY OR NATURE OF THE STATUS
APPLICANT COURT AND INVESTIGATION/
NAME DOCKET NO. CHARGES

Tax ID or SSN:

Page 24 of 32pages

NC07457



SCHEDULE G - ANSWERS TO QUESTION 39
NOT APPLICABLE

PRINCIPAL/ AGENCY OR | NATURE OF CHARGES STATUS OR
APPLICANT COURT AND | ACTION/ BROUGHT (if { OUTCOME
INVOLVED DOCKET NO. | INVESTIGA- any)
TION/CASE
Tax ID or SSN:
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SCHEDULE H — TAX LIENS
NOT APPLICABLE

DATE ENTERED NAME OF TAX ORIGINAL AMOUNT
AND DOCKET NO. AUTHORITY AMOUNT OUTSTANDING
Tax ID or SSN:
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SCHEDULE I — OTHER MONIES OWED TO TAX AUTHORITIES
NOT APPLICABLE

DATE

NAME OF TAX
AUTHORITY

AMOUNT

STATUS

Tax ID or SSN:
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SCHEDULE J -- BANKRUPTCY PROCEEDINGS

NOT APPLICABLE

CAPTION

DATE
FILED

DOCKET #

COURT/JURIS-
DICTION '

STATUS

Tax ID or SSN:
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APPENDIX A
DEFINITIONS

“"Applicant” shall mean, if a business entity submitting an application for a license,
permit or registration, the entity and each principal thereof,

"Beneficial Interest" shall mean profit, benefit or advantage resulting from a
business regardless of whether the person who enjoys such profit, benefit or advantage
holds formal ownership or title in the business.

“Predecessor Trade Waste Business" shall mean any business engaged in the
removal, collection or disposal of trade waste in which one or more principals of the
applicant were principals in the five year period preceding the application.

“Principal” shall mean, of a sole proprietorship, the proprietor; of a corporation,
every officer and director and every stockholder holding ten percent or more of the
outstanding shares of the corporation; of a partnership, all the partners; if another type of
business entity, the chief operating officer or chief executive officer, irrespective of
organizational title, and all persons or entities having an ownership interest of ten percent
or more; AND WITH RESPECT TO ALL BUSINESS ENTITIES, ALL OTHER
PERSONS PARTICIPATING DIRECTLY OR INDIRECTLY IN THE CONTROL
OF SUCH BUSINESS ENTITY. Where a partner or stockholder holding ten percent or
more of the outstanding shares of a corporation is itself a partnership, or a corporation, a
“principal” shall also include the partners of such partnership or the officers, directors and
stockholders holding ten percent or more of the outstanding shares of such corporation, as
is appropriate. For the purposes of this chapter (1) an individual shall be considered to
hold stock in a corporation where such stock is owned directly or indirectly by or for (I)
such individual; (i) the spouse of such individual (other than a spouse who is legally
separated from such individual pursuant to a judicial decree or an agreement cognizable
under the laws of the state in which such individual is domiciled); (iii) the children,
grandchildren and parents of such individual; (iv) a corporation in which any of such
individual, the spouse, children, grandchildren or parents of such individual in the
aggregate own fifty percent or more in value of the stock of such corporation: 2)a
partnership shall be considered to hold stock in a corporation where such stock is owned,
directly or indirectly, by or for a partner in such partnership; and (3) a corporation shall
be considered to hold stock in a corporation that is an applicant as defined in this section
where such corporation holds fifty percent or more in value of the stock of a third
corporation that holds stock in the application corporation.

Not withstanding any provision of the above paragraph, in the case of an applicant
which is a regional subsidiary of or otherwise owned, managed by or affiliated with a
business that has national or international operations, “principal” shall also include any
person not employed by the applicant who has direct management supervisory
responsibility for the operations or performance of the applicant; and the chief executive

Tax ID or SSN :
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officer, chief operating officer and chief financial officer or any person exercising
comparable responsibilities and functions, of any regional subsidiary or similar entity of
such business. '

"Trade Waste" or "Waste" shall mean: all putrescible and non-putrescible
materials or substances, except as described below, that are discarded or rejected by a
commercial establishment required to provide for the removal of its waste pursuant to
section 16-116 of this code as being spent, useless, worthless or in excess to the owners at
the time of such discard or rejection, including but not limited to garbage, refuse, street
sweepings, rubbish, tires, ashes, contained gaseous material, incinerator residue,
construction and demolition debris, medical waste, offal and any other offensive or
noxious material. Such term shall also include recyclable materials as defined in
subdivision I of section 16-303 of this code that are generated by such commercial
establishments. .

The following are not “trade waste" or "waste" for purposes of this Application:
sewage; industrial wastewater discharges; irrigation return flows; radioactive materials
that are source, special nuclear or by-product material as defined by the Atomic Energy
Act of 1954, as amended, 41 U.S.C. § 2011 et seq.; materials subject to in-situ mining
techniques which are not removed from ground as part of the extraction process; and
hazardous waste as defined in section 27-0901 of the environmental conservation law.

w
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RELEASE AUTHORIZATION

To all Courts, Probation Departments, Selective Service Boards, Employers,
Educational Institutions, Banks, Financial and other Such Institutions, and all
Governmental Agencies - federal, state and local without exception both foreign and
domestic.

I, , as a principal of , an

applicant for a New York City Department of Sanitation permit to operate a

transfer station, have authorized the New York City Department of Sanitation and fhe New York City
Trade Waste Commission to conduct an investigation into my background for the purpose. of
determining the suitability of the company with which I am affiliated to hold such a permit under
Local Law 40 and Local Law 42 of the City of New York.

Therefore, you are hereby authorized to release any and all information pertaining to

me, Of my company, , documentary or otherwise, as requested by an
appropriate employee, agent or representative of the Department of Sanitation or the Trade Waste
Commission.

This authorization shall supersede and countermand any prior request or authorization

to the contrary. A Photostat copy of this authorization will be considered as effective and valid as

the original.
Subscribed and sworn to Signature
before me this ___ day
, 19 . Typed or printed name
Notary Public
Tax ID or SSN:
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CERTIFICATION

This certification must be completed before a notary public by the Applicant Business and
each current principal of the Applicant Business. Certifications must be notarized when
signed.

A MATERIAL FALSE STATEMENT OR OMISSION MADE IN CONNECTION
WITH THIS APPLICATION IS SUFFICIENT CAUSE FOR DENIAL OR
REVOCATION OF A TRANSFER STATION PERMIT THEREBY PRECLUDING
APPLICANT BUSINESS OPERATING A TRANSFER STATION. IN ADDITION,
SUCH FALSE SUBMISSION MAY SUBJECT THE PERSON AND/OR ENTITY
MAKING THE FALSE STATEMENT TO CRIMINAL CHARGES.

I (full name), being duly sworn, state:

that Tam (title) of (Applicant); and

that I have read and understood the questions contained in the attached application
and its attachments, which consists of pages; and

that to the best of my knowledge the information given in response to each question
and in the attachments is full, complete and truthful; and

that the New York City Department of Sanitation, the New York City Trade Waste
Commission and the New York City Department of Investigation may, by any means they, any or
each of them deem appropriate, determine the accuracy and truth of the statements made in this
application; and

that all the information submitted is for the express purpose of inducing the Trade
Waste Commission to recommend that the Department of Sanitation issue the Applicant a permit to
operate a transfer station within Local Law .

(Signature of Applicant/Principal of Applicant)

Sworn to before me
this __ dayof __ 199_.

(Notary Public)

Tax ID or SSN:
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47-151E (3/96) 27 : ‘
‘ :JEW YORK STATE DSPARTMENT OF ENVIRONMENTAL CONSEéVAﬂON ) DISTRIBUTION ROUTING N
-] FAVISION OF SOUD & HAZARDOUS MATERIALS . WHTECSOPY R ]
> egicna! Office
6 NYCRR Subpart 360-11 YELLOW COPY * Central Office
SOLID WASTE MANAGEMENT FACILITY INSPECTION REPORT N oy Bl
[For Use at Transfer Statlons] ‘
FACILITY NAME LOCATION FACILITY NO, | DATE TIME
sfern (pansreg 333 Morear Bue L7 El ast A7 8 oo o
;Zf OR'S NAW CODE PERSONS NTERVIEWED ANO TITLES .
n7hoqy /’6]!0/5 N | Joe 64 Lés/c (" 9pPertar
REGI éﬁ WE.ATHER CONDITIONS - DEC PERMIT NUMBER
ISTF clovoy il NOZA G AOD e T Tt
SHEET CONTINUATION SHEET ATI'ACHED PART(S) 360—
[ of & One @V BALL A Attached

Violations of Part 360 are Subject to Applicable Civil; Administrative and Criminal Sanctions Set Forth in ECL Article 71, and as
Appropriate, the Clean Water and Air Acts. Additional andlor Multiple Violations May be Described on the Attached Continuation Sheet.

This form Is a record of conditions which are observed ln the field at the time of inspection
Items marked Nl Indiczsz 0 inspection and do not mean no violation has occurred.

U parT 360 PeRMIT ¥ oroeR ON CONSENT . O recisteren (U exemet O compramt

FACILITY MANAGEMENT - )
1. Solid waste management tacility is authorized and management occurs within approved area. 360-1.7(a)1).(b); 360-1.8()S)
2. Incoming solid waste is monitored by a conatrol program for unauthorized waste, and solid waste materials accepted are those
authorized and approved for management at the facility:
a. Control Program. 360-1.14(eX1)
b. Department Approved Facility for Specific Wastes. 360-1.14(n); 360-11.4(a),(m)
c. Signs. 360-11.4(c)"
3. Operator maintains and operates facility components and equipment in accordance with the permit and their intended use:
a. Maintenance of Facility ComponentssSite Grading. 360-1.14(fX1)"°
b. Adequate Equipment. 360-1.14(f}2)"
c. Orainage. 360-11.4(f)°
4. VOpe(a(ional records are available where required:
a. Unautharized Solid Waste Records. 360-1.14(iX1)
b. Self {nspection Records. 360-1.14(iX2)
Permit Application Records. 360-1.14(1}3)
d. Monltoring Records. 360-1.14(i}4)
e. Facllity Operator Records. 360-1. 14(uX1)*
't. Dally Log of Solid Waste. 360-11.4(i)*
OPERATION CONTROL
S. Solid waste, including blowing litter, is sufficiently confined or controlled. 360-1.14(j); 360-11.4(e)
6. Dust Is effectively controlled, and does not constitute an off-site nuisance. 360-1.14(k)
7. On-site vector‘populauons are prevented or controlled, and vector breeding areas are prevented. 360-1.14(f); 360-11.4{¢)
8. Odors are effectively controlled so that they do not constitute a nuisance. 360-1.14(m); 360-11.4(e)
WATER

9. Solid waste Is prevented from enterlng surface waters and/or groundwaters. 360-1.14(bX1)
10. Leachate is minimized through drainage control oc other means and Is prevented from eatering surface waters. 360-1.14(bX2)

Z

Ko

NO0000R000NKNE

\

D8N0 00 NN 0000 OSONRNOESS0000 00
00000 00 00 0000 DO000000000000 O

ACCESS
11. Access o the facility is strictly and continuously controlled by fencing, gates, signs, natural barriers or other suitable means.
360-1.14(d)*
12. On-site roads are passable. 360-1.14(n)"*

WASTE HANDUING

13. Adequate storage for Incoming soild waste Is avaliable. 360-11.4(g)*

14. Putrescible solid waste Is removed when transfer containers are full, or within seven days of receipt. 360-11.4(1)°

15. Processing, tipping, sorting, stocage, compaction, and related activitles are in an enclosed or covered area {for transfer stations
recelving more than 50,000 cublc yards or 12,500 tonis of solid waste anaually]. 360-11.4(nX1)°

16. Incoming waste Is weighed or measured bcfbfe unloading [for transter statlons recelving more than 50,000 cublc yards oc 12,500
tons of solld waste annually]. 360-11.4(n}2)*

17. Statlon s cleaned or washed down_each day to prevent odors and_qther nulsancmndltlons (for transfer stauons w

-

08 oos BN O SNEe

AN

|

more 50,000 cublc yards or 12,500 tdas Of SN waste aanually]. 360-11.4n}3)"

OTHER
On Continuation Sheet identify any other violations.

red Transfer Station
| hereby ackadwledge reelpt of the Facility Copy of this lnspection Report sheet.
/s .

.7 L—

‘ *@epggt?r's Slgna(ure‘ - . /,. . : / /\ Indmdual In Respanslble Charge [Please print]
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47-15-1 (U96)—27a

NEW YORK S’;"AT'E DEPARTMENT OF éuwaowemu CONSERVATION A T ﬁsmaunou' ROUTING N
DIVISICN OF SOUD & HAZARDOUS MA.(ERIALS . — WHITE COPY _ Reglonat Offlce
- SOLID WASTE MANAGEMENT FACILITY INSPECTION REPORT . ;.mg*’\’ CentralFO!ﬂca
Continuation Sheet GREEN COPY ms;:gtlg
FACILITY NAME ' LOCATION ' ‘ FACILITY NO. | DATE TIME ]
FasTorn (e avsten [V e 6an Ave 2t 700y 1 481 ©19o
INSPECTOR'S NAME : CODE | PERSONS INTERVIEWED AND TITLES
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- - "LESLIE ALLAN
s a n l a I o n Deputy Commissioner
Bureau of Legal Affairs
125 Worth Street, Room 710
New York, New York 10013
Telephone (212) 788-3963

Fax (212) 791-3824
SOLID WASTE TRANSFER STATION ENFORCEMENT ORDER

WHEREAS:

1. . Pursuant to sections 16-130(b) and 16-131 of the Administrative Code of .the City of New York
(the "Administrative Code"), and Title 16 of the Rules of the City of New York, chapter 4,
subchapter A (the "Rules"), the New York City Department of Sanitation (the "Department") has
Jurisdiction to regulate and permit putrescible and non-putrescible solid waste transfer stations; and

2. Pursuant to section 16-130(b) of the Administrative Code, it is unlawful for any person to operate a
solid waste transfer station within the City of New York without first having obtained a permit from
the Commissioner of the Department; and '

- 3. Clean Venture, Inc., d/b/a New York Materials Recycling Corp. ("Clean Venture"), operates a
. putrescible and non-putrescible solid waste transfer station at 222 Morgan Avenue, Brooklyn; New
York (the "Facility") by authority of a New York State Supreme Court Stipulation and Order signed
by Clean Venture and the Department on December 2, 1996, and a Temporary Permit/Compliance
Agreement dated December 23, 1996; and !

. » 3
4. The terms of that Stipulation and Order authorized Clean Venture to maintain at the Facility no more
than 2,000 cubic yards of putrescible solid waste for a maximum of 24 hours from receipt, no more
than 5,000 cubic yards of construction and demolition debris ("C&D debris") for a maximum of 48
hours from receipt, and no more than 7,500 cubic yards of recognizable uncontaminated road
building material for up to 60 days; and

5. The terms of that Stipulation and Order required Clean Venture to pay permit fees of $47,000; to
' enclose the putrescible waste operation at the Facility no later than July 31, 1997; and to complete
the environmental impact assessment process to the Department's satisfaction no later than July 31,
1997; and

6. Clean Venture has paid the permit fees, but has not enclosed the putrescible waste operation or
completed the environmental impact assessment process; and

7. Eastern Transfer of New York, Inc., a wholly owned subsidiary of Eastern Environmental Services,
Inc. ("EES"), has agreed to acquire the Facility and to enclose the putrescible waste operation, to
complete the environmental impact assessment process, and to redesign the Facility to mitigate its
environmental impacts; and

8. EES has submitted to the Department applications for permits to operate a putrescible and a non-
putrescible solid waste transfer station at the Facility; and :

KEEPNYC CLEAN ¥B¥ REDUCE, REUSE, RECYCLE ‘% DON'T LITTER

@ printed on recycled paper
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~

The Department has issued Notice of Violation No.E090735527 ("Notice") to Clean Venture for
operating an unenclosed putrescible waste operation at the Facility, and EES has agreed to pay a civil

penalty of no more than $10,000 for the violation pursuant to §16-133(a)(2) of the Code; and

Clean Venture and EES have acknowledged service of the Notice, and have affirmatively waived
their rights to notice and hearing in the manner provided by law, and have consented to the issuance
of this Order, and have agreed to be bound by its terms, provisions and conditions.

NOW, THEREFORE, based upon all of the above and pursuant to the authority vested in the

Commissioner of the Department by section 16-130(b) of the Administrative Code,

IT IS ORDERED THAT:

A.

Effective on the date it acquires Clean Venture, EES may continue to operate the putrescible and
non-putrescible solid waste transfer station at the Facility, provided that EES complies with all the
terms and conditions of this Order. This authority to operate is temporary pending completion of a
background investigation by the Department and the New York City Trade Waste Commission (the
“Commission”) pursuant to sections 16-131.1 and 16-509 of the Administrative Code. This
authority to operate is conditioned on full cooperation by EES in such investigation and compliance
with all other terms and conditions set forth herein. If, after completion of the background
investigation, the Department finds that EES is not “fit” to operate a transfer station, the Department

shall revoke this Order.

Upon the execution of this Order, EES shall submit to the Department a check payable to the Finance
Commissioner, City of New York, in the amount of $10,000, which is the civil penalty provided for
in §16-133(a)(2) of the Code. The Departmient shall hold the check until EES appears before the
New York City Environmental Control Board ("ECB") on the return date specified on the Notice.
The Department shall deliver the check to the ECB on that date. EES then shall provide the
Department with an ECB Clearance Letter verifying payment of all penalties required under this
Order.

Upon the execution of this Order, EES shall submit to the Department Clearance Letters from the
Department and the ECB verifying that all fines, penalties, and judgments assessed against Clean
Venture, EES and its affiliates, PJ's Envuonmental Corp., and Patsy Serra have been fully paid and
satisfied.

Upon the execution of this Order, EES is authorized to accept, process, and transfer putrescible solid
waste at the Facility on the following terms and conditions:

€)) The New York State Department of Envir'onmental Conservation ("NYSDEC") shall have
granted EES written authorization for the putrescible waste operation. A copy of such
written authorization shall be provided to the Department.

2) All putrescible solid waste process and transfer operations shall be conducted within an
enclosed structure, the plans and design of which are subject to the Department's review and

approval.
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Pending the completion of construction of an approved, permanent structure to house the
putrescible waste operation at the Facility, EES may use the existing on-site vehicle
maintenance building for the putrescible waste operation, subject to the conditions outlined
in subparagraph (4) of this paragraph.

Before it may use the vehicle maintenance building for the putrescible waste operation at the
Facility, EES must:

-+ clean floor drains and install oil-water separators

« install odor control devices acceptable to the Department

« install one or more ventilation fans acceptable to the Department

* demarcate the tipping floor with yellow paint lines

« obtain written authorization from NYSDEC to use the maintenance building for a
putrescible waste operation

+ obtain from the Department of Buildings appropriate authorization, such as a Cemﬁcate
of Occupancy, for use of the maintenance building as a transfer station

+ submit a restoration bond in the amount of $120 per cubic yard of putrescible waste which
the Department and the NYSDEC authorize EES-to process in the maintenance building

+ submit a site plan showing the location of the maintenance building in relation to the other
waste operations at the Facility

+ submit a certified engineer's blueprint of the maintenance building showing the location,
capacity, manufacturer, and date of installation of the ventilation equipment

+ submit a certified engineering plan for the control of noise, vibrations, and odors from the
putrescible waste operation in the maintenance building

+ submit a list of all of the deodorants that will be used, and the method of application

* submit proof of a contract with an exterminator to momtor the putrescible waste operation
for vectors.

« submit written confirmation from a permltted putrescible solid waste ransfer station that it
will receive and process putrescible solid waste from the Facility, if necessary ’

+ submit a map, certified by a professional engineer, describing not less than one square mile
of the area surrounding the transfer station clearly marking the routes where transport
vehicles will be transporting solid waste into and out of the Facility, and connecting
roadways permitted to be used by the transporting trucks

The amount of putrescible waste handled in the maintenance building shall be limited to the
amount authorized by NYSDEC, but in no event will be more than 250 tons (or 500 cubic

yards) per day.

The tipping area of the maintenance building shall be cleaned, deodorized, and free of all
solid waste between 9:00 and 9:30 a.m., Monday through Friday, and betwcen 1:30 and 2:00
p.m. on Saturday.

When EES has completed construction of the permanent structure to house the putrescible
waste operation at the Facility, it may accept and process putrescible waste in an amount
authorized in writing by NYSDEC, provided EES shall not store more than 2,000 cubic
yards of putrescible waste at the Facility.
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3) Before commencing the putrescible waste operation in the permanent structure, EES must
submit all of the Required Documents listed in Exhibit A, as well as any and all documents
or information reasonably required by the Department in connection with the application to
operate a putrescible solid waste transfer station at the Facility, and the Department must
approve all submissions.

Upon the execution of this Order, EES is authorized to accept, process, and transfer C&D debris at
the Facility in an amount authorized in writing by NYSDEC, but not to exceed 5,000 cubic yards per
day, provided that EES has submitted to the Department a copy of such written authorization and has
submitted a restoration bond in the amount of $45 per cubic yard of C&D debns whxch the
Department and NYSDEC authorize EES to store at the Facility.

The Facility may operate 24 hours per day, Monday through Saturday.

Within ninety (90) days after the effective date of this Order, EES shall submit to the Department all
of the Required Documents listed in Exhibit B, as well as any and all documents or information
reasonably required by the Department in connection with the application to operate a non-
putrescible solid waste transfer station at the Facility.

Within four (4) months after the effective date of this Order, EES shall submit to the Department all
documentation, information, forms, and fees as are then required to complete the environmental
impact assessment of the Facility which Clean Venture has begun.

EES shall submit to the Department progress reports on the modification of the Facility, including
plans and drawings for the modified site, on the last days of November 1997 and February and May
1998.

This Order is not a permit. However, so long as EES is in substantial compliance with the terms and
conditions of this Order, the Department shall not take enforcement action against it solely on the
basis of its operation of a transfer station without a permit, provided that its failure to comply fully
with the terms of Paragraphs A through I shall entitle the Department to take any enforcement action
it deems appropriate, including but not limited to, revocation of this Order and closure of the transfer
station without a hearing ten (10) business days after personal notice to EES at the address set forth
in Paragraph N below, or fifteen (15) business days after notice by certified mail. '

This Order is issued upon the condition that the putrescible and non-putrescible solid waste
.operations at the Facility comply with all federal, state and local laws, rules and regulations. EES
agrees that service of a Notice of Violation upon any employee at the Facility shall constitute valid
service for purposes of subjecting EES to the jurisdiction of the Environmental Control Board.

The Department reserves the right to require EES to take any additional measures required to protect
human health and the environment, upon reasonable notice and for just cause.

The Department's failure to strictly enforce any provision of this Order shall not operate as a waiver
of such provision nor affect the validity of any other provision hereof.
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All notices and correspondence pertaining to this Order shall be served personally or delivered by
certified mail as follows:

To the Department:

Thomas Milora

Director, Permit and Inspection Unit
New York City Department of Sanitation
137 Centre Street, Room 104

New York, NY 10013

with copies (also by certified mail) to:

Leslie Allan, Esq.

Deputy Commissioner of the Bureau of Legal Affaxrs
New York City Department of Sanitation

125 Worth Street, Room 710

New York, NY 10013

Jody S. Hall

Administrative Staff Analyst, Bureau of Legal Affairs
New York City Department of Sanitation

125 Worth Street, Room 708

New York, NY 10013

To the Applicant:
Eastern Transfer of New York, Inc.
222 Morgan Avenue
Brooklyn, New York 11237

with a copy (also by certified mail) to:
Lawrence R Schillinger, Esq.
15 Elk Street
Albany, New York 12207

The effective date of this Order shall be July 31, 1997. The expiration date of this Order shall be July
31, 1998.
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Exhibit A
REQUIRED DOCUMENTS
Modified Putrescible Waste Facility
Eastern Transfer of New York, Inc. .
222 Morgan Avenue
Brooklyn, New York

A site plan for the modified site, compléted in conformance with §4-13 of the Department’s putrescible
solid waste transfer station rules.

An engineering report for the modified putrescible waste facility, completed in conformance with §4-13
of the Department’s putrescible solid waste transfer station rules. The engineering report shall specify
areas in such facility for all activities relating to the receipt, tipping, sorting, processing, compaction and
storage of solid waste. . :

A Certificate of Occupancy from the NYC Department of Buildings or a Certificate of Completion from
the NYC Department of Business Services providing a Use Group 18 Use for the site, including the new
putrescible waste facility.

A map, certified by a professional engineer, describing not less than one square mile of the area
surrounding the putrescible waste facility, clearly marking the routes where transport vehicles will be
transporting solid waste into and out of the Facility, and connecting roadways permitted to be used by
the transporting trucks.

A restoration bond in the amount of $120 per cubic yard of putrescible waste which the Department and
the NYSDEC authorize EES to store at the putrescible waste facility.

A certified engineer's blueprint showing the location, capacity, manufacturer, and date of installation of
the ventilation equipment.

A certified engineering plan for the control of noise, vibrations, and odors from the putrescible waste
operation. :

A list of all of the deodorants that will be used, and the method of application

Written confirmation from a permitted putrescible solid waste transfer station that it will receive and
process putrescible solid waste from the facility, if necessary.

Proof of a contract with an exterminator to monitor the putrescible waste operation for vectors.
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Exhibit B
REQUIRED DOCUMENTS
Construction and Demolition Debris Facility
Eastern Transfer of New York, Inc.
222 Morgan Avenue
Brooklyn, New York

A site plan completed in conformance with §4-05 of the Department’s non-putrescible solid waste
transfer station rules.

A map, certified by a licensed professional engineer, descn'bing not less than one square mile of the area
surrounding the construction and demolition debris facility, clearly marking the routes where transport

vehicles will be transporting solid waste into and out of the facility, and conncctmg roadways penmtted
to be used by the transporting trucks.

A written statement from a licensed professional engineer or registered architect certifying to the nine
conditions found in the Department’s non-putrescible solid waste transfer station rules.

A dust control plan acceptable to the Depaftrnent,
A certified copy of the deed and title insurance for the site.

Proof of workers’ compensation.
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P.  This Order may not be assigned or transferred in whole or in part without the Department's prior written
agreement.

- Q. This Order contains the entire agreement of the parties and may not be cﬁanged, varied, modified,
supplemented or amended except by written instrument signed by both parties.

Dated: New York, New York
September 5, 1997

New York City Department of Sanitation

o Losle MU

Deputy Commissioner

Consented and Agreed to by:
Eastern Transfer of New York, Inc.

By: %}ﬁfk—\__\

Robert M. Kramer
Executive Vice President - General Counsel
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S8TATE OF NEX YORX
DEPARTKEINT OF ENVIRONMENTAL CONIERVATION
—--—naq--------q.---..- ................... x
In the Mattar of the Alleged V&olltionl ot

- Articlea 27 and 71 of the NKaw Yorx Jtate
Environmental conservation Law (XCL) «nd
Part 3840 of Title 6 of the OZfiqial

Qompilation of Codes, Ruleas and Regu- . ORDIR ON
latlons Qf the &tata of Neaw York (NYCRX) CONSENT
by~
. New YorkX carting Co., Inec. DEC FILE NO.
. " R2-2611~89=01

Resspondent.

A o R W 0l B O TN s UG T G O o W TGP YO T ARy ah P . oy Gy I wn G s W x

‘@
WHEREAS
1. Tha Department of Invironmental Consarvation ("DEC") is

r Departpant of the Btzte of New York with juriasdiction to
antorce the environmantal laws of the Statae purguant to §3-0302

of the Invironmental Conservation Law (*ICL"),
a., Pursuant te Artiacle 27 of tha XICI. and ®arta 160 and 621

.of Titla 6 of the Naw York Codss, Rulus and Regulations (NYCRR),

the DIC {s responaible for regulating the construotion and

¢
D)
¢
1
18
Y
by
i

oparst&od of solid wasts management facilities Lnoluding, but not
linitad to, solid waste transfer stations and reoyolables
handlinq and recovery fscilities iﬁ tha étac- o:-N:v Yorx and
iu;uinq pernits ﬁor such constructien and operation,

3. Respondent New York Carting Co., Ing. ("ntupéndcnt" or
“Naw Yérk oarting") {s & New York corporstion., It oparates &
solid vasta transfer station and recyclablas handling and
recovery facility at 223 Morgan Avenue, Brooklyn, Hew YorX 11211
(the "fac{lity”). Paul Serra is the President of New York

Carting.
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45 Nev Yorkx Carting and Paul derra ;nC¢r0d into an Ordar
on c?nuant_vith the DEC on Auguet 10, 1989 (the "Consant Order"),
The éon:cnﬁ Ordir, Dfc rile Ng. m2-2002-68-10, ia attaachad herato
s Aﬁtgchnint 1. |

5. _ New Ygrx carting and P&ul'ﬂqrra ontored into an

Agreenment of tha Partiaes with the DEC on December 29, 1989 (the

“Agrsement of the Partics“). The AqQraamant of the Parties ix

© sttached harato as Attachment 2. In the Agroomant of tha partiaes

ths DIC granted Rexpondants tenporaxry authority to oparata the

faoility under the terms of the Consent Order. That tamporary

authaority was gubssguently extended by thae DIC. Most recantly e

wvas aextended through Juna 22, 1990. (8¢ Attachment 3).

6. In & Complaint dated QOtober 25, 1%49 (the
YComplaint®), the DIC alleged that on Oatober 10, 1%89 Newv York
Carting and Paul Serra violated the Conssnt Ordar. The Notice of
Hearing ;nd'Ccmplaint {% xttached hereto & Attachment 4. The
Complaint allegeas thac~N.w York Carting vioclated the following
proviiionl 0f the Coneent Order: paragraph 7(b) by having over
300 cubic yards of natarisl on the dumping pad at 9130 p.m.7 -
parquiyﬁ 7(0)‘b9 havin§ ovayr 300 éubio yardl gf putrescible

mutcrial-cn the gite at #130 p.R.1 paragreph 11 by having piles

of material in excess of the 10-foot maximus sst out {n tha

Consant’'Order: one pile of putxescible material 30 rfeast high and
ona plle of morsp iron 20 feet high.
7, In an Anended Complaint dated. May 24, 1990 (the

"Amended Complaint®), tha DEC alleged that on May 8, 1990 Nsw
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Yaork CAri:inq &ﬁd Faul Serra violated the Conaaent Order. The
Notic. of x-urinq and Amended Complaint is attachad hareto &z
Attachmcnb 8, Thc Amcndnd Complaint alleges that New Yark.
Carting violttcd the :ollovinq proviaions of tho Conuant ordar:
parsqraph 7(b) by h:vinq over 100 ocubiag’ yards of matarial on the
dumping pad pctvocn 9100 p.m. and 9:20 p.u.; paragraph 7(a) by

having ovar 100 oubic yards of putresoible matarial on the sita

- batwaan 9100 p.m. and %120 p.m,

8, Pursuant to ICL [71-2703, violation df an Ordar on
Consent is a violation of the ICL, and aubjecta the vielator %o
;ivil'pcnalty o0f up to 1,500 for sach vigletion and an
addi{tional penalty of up to #1,000 for each day thsat the
violation continues, as well as to oriminal penalties and
{injunctive relief.

$. Ths DEC furthaer alleged In the Compleint thet New York
Carting and Paul 8erra violated ¢ RYCRR 1360-11.4(0) by net
having a eign posted with the hours of opcrntion end the typé- ot
solid vaste Aodoptcd and not acocspted at tha tacility.

10. Pur(unnt to LCL §71-2703 violaticn ot ¢ NYCRm § 360~

:ll.t(a) subjects thc violator to « oivil pcnulty of up vo $2,500

for aach violation and an additional penalty of 91,000 for asch.

‘day the violetion continues, as well 8¢ to oriminal pqq;ltion and

" {njunative rclict.

11. Kav York Carting commenced an Article 78 proccudinq in

the Supresa Court of the State of Naw York, County of Queans,

Index Number 18780/8%, sseking an order of mandamus diraoting the
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DZC ¢q procesa and issus Permite to construot &nd opevate thae
facility,

12, Naw Y'orx carting £omlly denies the allaeqations stataed
in paxagraphs ¢, 7 and 9 &bove, and Lthe DIC fornally denies the
ellegations {n New Yorx Carting's petition referred to in
paragraph 11.
| 13. DIO and Nawv York Carting, recogniting tha burdan,
expanse and risks inharent {n litigation, hereby agrasg to
discontinue boeth the adninistrative enforcemsnt and Supreme Court
proceedinge on tha terms and conditions #e¢ fcrth at paragraphs X

through XI helov and in the¢ «ttached Compliance Scneculs,

1{. DIC and New York Carting conaant to the i{sauancs and
entry of this mecond Ordsr on Consent and egree to be bound by
the tarms, pravisions, and conditicns contained herain. This
order on Consent (hereinafter rafarred to ;i "Ordar®) ahsal:
replace the prior Order on Consent antaered into on August 10,
1989,

Noﬁ, having cconsidersd this mxtter and belng duly adviseq,

it {a ORDEAXD that

I, New York cCarting and ite officers, direotors,

cmﬁloyucl, agents, succexsors, end assigness shall comply with

ths terus, conditions, and provizions of the attaohed Canmplliance
scheduls {noorporated herain and made 2 part of this order. If
ihi'tacility or subjact pr&percy is wold, leasad, or otherwlise
conveyed or tr;nstcr:cd, tha contrast of conveyanoe mhall {mpose

on the tranafatvae the obligation to comply with the terms of thiw

NC07481



.

%ig .

order, ’

1l. New Yorﬁ O’rcinQ'-hcll pay & éivillpdnalty in tha
lmquﬁt af liqbtﬁinoulcnd five hundred (93,000) dollars to DEC
i;nultanooucly vith it -xccuti;n of this Order. Of this total,
20,000 s Fho unpeid penalty sssasced undor the August 10, 1989
Order on Gonsant, and the balange of §3,500 iy an additional

penalty for nubs;qucnt violations that oodurred prior to thig

< Order. .1In eadition New York cirtinq vas olosad for one

designatad by the DXC, which was the twenty-four (24) hour period
from 10190 P, X. on ¥ednesdiy, June 13;.1990 until 10100 P.H, on
Thursday, Jgﬁe 14, 1930. The aqresnent to pay.thn rforermentioned
penalties and to close for one day is not an admission of guile
by Respondant.

III. Nev York Carting and {ts Prasident, Paul darre, agree

_chat -Pyul Gerre shall be personelly liablea to DIC, jointly znd

severally with New York Oarting, for the monetary panalties that
are asssssxed of may be assesxsed under the terns of thia Order, if
Haw yb:k c;rttqg doas not pay thdade penaltias to DIC within five
(5) days of demand, .

.IV, This Order is not & permit. This Order constitutes
tnupotiry Authorisgtion tqr New Yoxk Carting to operata its
tlcility to handle putrescible material and construgtion and
demolition ("C&DY) dabris for a pcriod of ons @gqqf;d and twesnty
(izoi dn}l from the effeative date of the Order. This temporary
authority to opérate shall axpire automatioally at tha.cnd of
this 120-day pericd unless DXC sqgrees i{n writing to renev lt.

.
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-ctticti?e.ﬁita of this Ordaer,

Larting fnice , permyt .npplioation,

that oonpilcz with 412 of

F&Quiranmeny, 8¢t forth yn Attachpens: o Dxc lh:llnotrcquxr.

i
aontigent Upon Newv yorx Cartinq'u atriot oonliangeg with the totms

Sonditiong end Provisiong or Chig Order, SNYCRR Part 149 fha «¢p,

ECL, 1t, tor L0y reawon, the taaporary 8uthorsty laprag o it
erokud subject to terms and eonditions oy Chia Order, yqv Yorx
Cartinq DUKt ceasq opefetinq the !aciiity &nd #hgll pot adcept any
fore 20144 wyatq and shell Témove «1) go34q Vesta frop the fa0i} gty
in ¢ mennegy aoccptaﬁln to Dxc,

V. (A) New York Carting'q fa{lure ¢o Comply witp &Ny of the

violation of this order and of o Artiole 327, All violations
shall py xdjudioatnd tﬁnini:trztlv-iy 84 provideq tbr py §NYCRR
Pave 432, cxoepg violetions or pcrd&ruphs 13(a), (d) or (a) of the
LEtached Compiignce 8chaduls, The Comnigeionar mey F4Voka. the
tadporary tuthor{ty upon o finding of o violation of this ordar,
suoh :ivocation subjact to the PYovisions of SNYCRR Part 611,

(a8) Vielations ot PATagraphs 18(a), (d) o (e) Of the
canplitnoi 8chadule shel] subjeat Nev York Caninq to the follQVInq

Pehaltiay, vithout‘:urtn-r ldminiltrntivc gdjquioAtion:
(8)  firay Yiclat{en; 280111ty nyust pe olosed

¢
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for 1 days designated by tha DEC and a 62,500
pnnl;ty: ”
(®) iloona viailticn: frollity must be clomed
for 3 days dessignatad by the D9 and « 38,000
penalty! and
(o) tbhird violatlen: facility must be glosud
and xemain olosed until the violation is

. xdjudicated,

The faocility oust be oclosed snd the ﬁonat&ry penalty paid to
DEQ within twenty-four (I4) hours after DIC notifiez New Yorx
Carting of tha violation(e), The notlficatian shall contain an
affidavie by & DEC enployse desoribing the violation(e) &nd the

‘penalty or panalties imposed. Feilure to olore the facility
and/or pay the assesssd pennlty imposed under (3) above, {n the
tive pro;ided, uhnli upon notloe by the DEC result in the
innediate closure of the feallivy.

YI. ALl reports and submissions required herein shall be
mads to Reglon II, Naw YorX ftate Dapartmwant of Invironmental
Conservation, 47-40 21st #treet, long Island City, New Yark
11101, Attn: begal Affairs, axcept that information whian is
%cqutrqd &g ;art‘ue & pirnit application shall be dir-cF‘d te the
Regiongl Permit Administrater, Reglon IT. ’

VIT. ror the purpoes of insuring ocompliance with this Order,
New York Carting shall allow duly ndthorl:ad rsprasentatives of
the DEC acceags ﬁa the fmoility and subjeot property without prier

notice &t such times as may be daesireble or necedsary in order

7
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for DXC to inspeat and determine the status of New York Carcing's
oaaplxnna- vith this: Ordar,

vIIX, Hoth&nq in this order shall reliave Haw York Carting
of tha obliqntion ot ptyinq any feos (for pormits or otharwlae)
vhioh ney be dua the DIC or eny other qovurnuental aganoy.

'.IX. iclpdﬁd;nt ahell oomply with all appliocable Federsl,
State and Local Lavws, Rulea and Requlations.

X+ Respondant pust ‘«pply for all other nedaasary Federa:,

' State &nd Qity permits.

XI. The sffectiva date of this Order shall be tha date upen
vhioh it s Qiqn-d on behalf of DKC.

DATED! Long Island City, New York
June.  1yp0 :

7-1 -¥¢ THOKXAS G, ' JORALING, Oouwmissionar
. Kev York ftate Departcent of
Environmental Conservation

A eé?ﬁ?{‘%‘rsr
aro - Regliona reoter

Region II

NEW YORX CARTING 0O., INO.

iy
Jaul Sarra,
PAUL & Individu;lly
Y1 Q ‘jl’ .&/l_t-‘1k
) Phu1 ltrrl
8
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Nev York cazting Co., Inc. R2-2631-89-10

COMPLIANCY SOHRDULE

In addition to all of the requirements for operation
contained in this Order and tha Proviajons of 6 NYCRR Part 60,
eXcapt aa otharwise provided in this Oorder, R.lponﬁnn.t shall

innediately qdhafc to tﬁo following oondi;lonn for oﬁurqciona

1. %ha faollity shell not receive, stora or handle uore
iﬁnn 8,000 oubic yards of putrescible mater{gl and no nora thar
B.ooo cublo yards of gonstruotion and demolition ("CeD") debria
per day. HNo other solid wvagte of «ny Xind shell ba sdnitted into
the faollity. All other solid vasts, ingluding but not linfteq
to, industrial vasta am defined in & NYCRR Part 371, nediosl
wanta as defined in ¢ NYCRR Part 8#7, and vesta containing
asbentos, shall be considered wnauthorised vasts,

3. . All putresoible materials must ba rvenmoved from the site
vithin 24 hours. This inoludes materisl in oontainars, trucks,
or trailers parxed on the aita.

' 3+ Authorized sotivities are limited to the reoaipt,
unloeding, sorting, materiale recovery, gompaction, temporary

storage, and trans-shipment of puttl‘oiblc'mxtorill and C&D

© dabris., All oth;r agtivities including, but not iimited to,

disposal, oombustion, and composting, are prohibited at thc
tacility. . h

4. C&D dabris that is not regoversd tor‘rgcyolinq chell bhe
ramoved from the site within 48 hourk..

3. All Daterisl transported from tha faoility shall be
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handled lawfully and, insofar as it {s dalspooed, dispoded.

lawgully.

"6 Inmediataely upon disogovery of any unauthorized Lllt. at
the facilicy, Rl-pondoht shall wdequately sqgrogate xnd seocura
such uqauthor;lﬁd waste, and notify DEC Reglon IX within cna hour

of suah discovsry, Respondent shall ramova tha unauthorited

vaste vithin 24 hours of such cisaovery} and {f, required by

" ftate lav; shall have this weste removed by & waste transportar

parmitted to handle such wasts pursuent to ¢ NYCRR Part 364.
_ 7. fubject to the terms of this Order no materisl pile «t
the fxoility ehall exosed & height of 10 fesg,

s. Respondant shill arect & fenoe 10 feat in heignht wichin
30 deys 0f the effective date of this Order rnd ehzll use thie
fancos %¢ segrequta the hutr-soiblc materiale from all other

saterials. on facility site.
9. Raespondent shall not permit any acosse to tha faocility

unleas an attsndant Lis on duty.

10, Raspondent shall Xeep a daily log, llsting the

. paterials brought.into and taken out of the feoility. The log

shell indic&to, tor sach type Of material, the quantity (in oubio
yards}, the addr¢|l¢c of oriqin, the addresges of destinations,
and vhether the material iz to be reayclad orx dl-posed ‘of at each
dcsttnction. R.lpondent shall subnit a monthly leog sunmarizing
thede daily logs, by the fifth day of the suoceeding wmonth, .o

Mr. Richard Brusions, the solld ¥Yautas :nqinccr at DIXC Raglion II.

Respondent shall maintain its daily loga for threa ysirs and

10
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ahall xaks the dally logs available to the DEC imtediataly ipon

£nqu¢g€.

11, There shall be no apen rire at the facllity as derfined
in & NYCRR Part 218,

12, The faeility shall be opersted snd xzxintainad 3o as not

tO pressnt an ayexors to the oommunjty. In this ragard,

-Raspondent.shall take 11l praoticable neazures inoluding, but not
. ’ ‘
" limited to, the following: uaintaining & fence an tha perizeter

_ of tha faagility of uniforu height, color, and opaque mitarial ang

in good repalr; praomptly removing, within no more than 24 hours,
blowing paper ar other solid waste caught on a fence or alsevhere

at the sitas Xespihg tﬂ- atreat and sidevaolk adjacent to tha

‘fncillty Lre¢é Qf suild PR , limteetes Aeening thie area anoe

every 2¢ hours if neosssary; taking ¢ll pragtiocable nasaures to
pravent any vehioles and containers entering end leaving the
faoility from drippidq or spllling any material; and oleaning,

painting, repalring, and aetherwise maintsining the taoility so te

to avold proltﬁfinq AN aysmoxe,

1). Respondent shall oantrolivuotorn, dust, and odors so
tﬁat they do ot gonstitute a nuisance or haxard to publio
ﬁcalth} sefaty, &ultaro, or property, Respondant shall n&nuqi
the material handlad st the facility =o as to prnvont’ihc
ungentrblled movemant of matarisl off ths sits due to vind, rain,
or o&ﬁlr clcn;ntt. Regpondent shall handle all laachats and run-
off from any and sll material st the facility in a manner

appraved by sither Nev York City or tha DIC.

il
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14 Rospondcnt shall not use barges in tha vatara adjaoent
to thc litl Cor thc loading or storega of any mataerizl., D:c may
modify this prohibition, onliy for the hnndl&nq ‘ar 6ATAP Wetal,
bafors it lasues Respondent ¢ permit ta operste. Any sugh
nodification viI; be ocontingent on a proper showing by Raspondent
that the xethods and paterials that vill be used vill fully
proteot the wvaters of Nuwtown Cregk agsinst pollution and
£illing.

1§, Respondsnt a#rcon to uss =1l praovicable means pursuine
to ¢ xrcxi Part 360 to mitigate odors frox putredoible materials
on the site, gnd to prevant such odors from extanding beyond the
 proparty lina. n.;bondcnt shall {vmediately undertake the
tollowing remedial aotionsi

. (&) Putrescibla matari{esls shell Xept separata from gl}
other Xinds of materials on the site &t all cimes;
’ (b) All processing, tipping, sorting, storage and
compactien of putreacible materiala shall be <dohe on a oconorots
or asphalt pady

(a) Putrescible materisls nust be kept on the pad or
in contuinaro, truoxl or trailers on the sige;

(4) Ro putrcloiblo peterials of any Xind ehall bo kept
on the ‘site, vhethar on the pcd or in dentainera, truaks, or
trailers, betvesn 10100 &.;m. on gaturday ané 12101 a.m, on
Konday)

(o) Tht oonorc:o or asphalt pad :h-ll ba conpl-taly

olocrld -4 All aolid Vllt., betveen thl hours of 9|00 p-m. and

12 .
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10100 p.n., Xonday through rriday. If eny putrescible materiasl

ronovgd fron thtx#nd prior to $:00 p.x.., doaa not fill a ¢2 cubig

. yerd trajler used to remove such meterial from the gita, that

- traller may remain on the site batween 9:00 P-B. and 10:100 p.nm.

No other container, truck or trailar on the sita may contxin any

putrescible waste betwveen $100 p.n. end 10100 P-m., Monday

through Friday. All putregcibla vaste ramzcved frox the ped nust

be tranaported away from the site for reuse or ultimate dispoaal)
(f) No putresoible material nay remain on tha facilifivy
¢ite for more then twenty-four (24) hours. In ordar to ineura
the gont{nuous removal of putresaible materials from the sita,
Respondant must
() Have suffioient vehioles vaiting on tha
¢ite fraility to remove the putresoibla
materials; and
({i) Have sufficient S;ok—up aquipmeant available st the
site to replace any machinery used for sorting,
compuoﬁinq or transferring solid vaste, if that
‘neachinery bécomes lnopsrable; |
(§) Any &nd all activities involving solid waste of
any kind vhich sre conductaed out-ot-dbort shall cerse no fater
than 3100 p.n. on Katurday and shall not resume prior to 12101
a.m. Monday) |
(h) All vehiales transporting material to or frox the

facility ahall be coversd in order to prevent spillaga and odors.

* All vahiocles transporting or storing putresaible materials muxt

1]

NC07490



be Pretreatsd with decdorizing granulas (of s« kind .apf;rOVQd by
DEC). All incoming loads of putresoible materials shall ba
tr;ﬁtcd with nﬁprQVud deodorizing granulaes before heing depositsd
on the pad or {n storage containeys, trucka, ar trailers .'

16. Xespondent shall take =ll practicable xeasuras to
assure that th; obcraticn of the feoility will not obstruoct
tragfis, To prevent suoh obstruotion, Regpondant ghall at a
pinimun take the folloving nexsursa!

. (&) "Vehicles walting to anter, leave, load, or unloaa
st the faollity, or that are in any vay assoaiated
with the [&koility, shell not bigeact any straat,
double park, or be cleaned outside the sitae;

(b) Contaliners usaed to transport, store Or Otherwise
nandls solid vaste, thet Are not on er attached ¢
trucks, shall not be placsd or parxed on any
property outalide of the frollity, {noluding any
City streetx; A

@)  All trucks sntering and leaving the faaility shs
use only designated truck routes, Respondant
shall advise {ndependent truokers of this
r;quircmcnt, in writing, within 5 days attc; the
affeagtive date of thix Order. ‘

(d) No iruck: ahall wait on ths streets adjaosnt to
the site; any truok vaiting to load or unlead
shall walt inside the sits, |

(a) No trucks shall idle their engines whils waitl

14
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on the site; engines shall run only when & truck

{s antering, leaving, loading, unloading, ox
ﬁcvinq about on the sita.
17. QRespondant shsll exterminate veotors weakly, ohall
nmaintedin records of such exterminetion, and shaxll naka such
records unihbi; ior inspection by OKC upon demand. All
-xtcrminntofa nust be csrtified by DEC &xnd use only DEC-&pproved

- pestioldaes.

18. Respondent ahall provide adaquate toilet and sanitary

feoilicies for operating parsonnel.

18
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CONSZNT BY CORPORATE RLBPONDENT

- Regpondent. herehy consents to the {ssuance «na ®NEIy of the
foregoing Ordaz without further notice, wvaives {ts rignt to a
hesring herein and agrees to nbe bound by the provisions hersofr,

NIY YORK mgxafo., INC.
Y

MY SRS

Q

TITLE: Jl)/\bku/(‘ .

7z
'

DATE s (é /2; /7‘-‘

CORPORATE ACKNOWLEDAZXENT

Stata of Xuvaork: County ot//‘“(‘ "’/ ) ag. |

On this >/ u;’u.y o? ‘jm«v( ~1P%0, bafors me pereonally cane
/,/‘gcvl'v/ﬁL4a& + ta ne xnown, vho heing duly sworn,
depesed and stated that he resides &t J o e ,,777 . ,//‘ !

; thet he ioitﬁ:
Ak g B
Corporation desoribed in and whiah executed tie foregoing
instruzent, and that he vas authorised by sxid Corporstion vo

executs the foregoing instruzment.

//‘*ﬁm{#

LAWRE NOL 8. GO¢ OAr"G
Mty Pude, Blate of New Yoru
R L T

<)
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. LAWRENCE R. SCHILLINGER

ATTORNEY AND COUNSELOR AT LAW

15 ELK STREET .
ALBANY, NY 12207
(518) 436-3600  FAX: (518) 436-3628

VIA FACSIMILE
May 7, 1998

Laurieann Silberfeld, Esq.

Regional Attorney

New York State Department of
Environmental Conservation

47-40 21* Street

Long Island City, NY 11101

Re:  Eastern Transfer of New York
222 Morgan Avenue
Brooklyn, NY
Order No. R2-2631-89-01

Dear Ms. Silberfeld,

Please provide an extension of the above-referenced Order on Consent.
Thank you for your attention and cooperation.

Very truly yours,

i Lawren_,ée R. Séhillinger

c.c. Eastern Transfer of New York, Inc.
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New York State Departmeﬂ‘t“ vi Environmental Conservation
Region 2 - Legal Affairs Division :
47-40 21st Street -
Long ksland City, NY 11101-5407 ~
(718) 482-4965 Fax (718) 482-4962
John P. Cahill
Commissioner

February 10, 1998
& cu MAT

Lawrence R, Schillinger, Esq.
Attorney & Counselor at Law
15 Elk Street

Albany, New York 12207

Re: Eastern Transfer of New York, Inc
R2-2631-89-01

Dear Mr. Schillinger:

Your Orxder on Consent has expired on February 7, 1998. By letter
dated January 30, 1998, you reguested renewal of that order. DEC has
performed certain inspections and hereby agrees to extend your authority
to operate the facility for a period of ninety days.

Therefore, you may operate the facility through May 7, 1998 All
the other terms and conditionsg of the order shall remain in full force
and eifect.

This extension is without prejudice to any remedies that DEC may
seek due to violations existing as of this date.

VerX truly yours,

bl 4

aurie Silbexrfeld
Regiocnal Attorney

cc: Anthony Masters
Rich Bruzzone
Andrew Kreshik
Loxi King

TOTAL P.B2
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New York State Department of Environmental Conservation

Region 2 - Legal Affairs Division ‘
4740 21st Street

Long Island City, NY 11101-5407 . ~

(718) 482-4965, fax (718) 482-4962
John P. Cahill

Commissioner

November 7, 1997

BY FAX & REGULAR MATIT,

Lawrence R. Schillinger

15 Elk Street

P O Box 7275, Capitol Station
Albany, New York 12207

Re: Eastern Transfer of New York, Inc
R2-2631-89-01

Dear Mr. Schillinger:

The extension of your Order on Consent has expired on November 7,
1997. You requested its renewal and DEC has performed certain
inspections and has agreed to extend your authority to operate the
facility for a period of ninety days from the date of this letter.

Therefore, you may operate the facility through February 7, 1998.
All the other terms and conditions of the order shall remain in full
force and effect.

This extension is without prejudice to any remedies that DEC may
seek due to violations existing as of this date.

Very truly yours,

WE/&#@& |

Laurie Silberfeld
Regional Attorney

cc: Anthony Masters
Rich Bruzzone
Andrew Kreshik
Lori King
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LAWRENCE R. SCHILLINGER
ATTORNEY AND COUNSELOR AT LAW
15 ELK STREET

ALBANY, NY 12207
(518)436-3600  FAX: (518) 436-3628

FEDERAL EXPRES_S
October 31, 1997

Paul A. Gallay, Esq.
Regional Attorney
New York State Department of
Environmental Conservation .
47-40 21* Street '
Long Island City, NY 11101

Re:  Eastern Transfer of New York
222 Morgan Avenue
Brooklyn, NY
Order No. R2-2631-89-01
Dear Paul,
This letter is to follow up with our telephone conversation and to confirm that the DEC
has extended the above-referenced Consent Order until November 7, 1997, pending the
Department’s issuance of a longer term extension by its own letter.

If you have questions, please call. Thank you for your attention in this matter.

Very truly yo ) ) @
Lawrence R. Schillinger

€nc.

cc. Eastern Transfer of New York, Inc.
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LESLIE ALLAN

| |
n Deputy Commissioner
: Bureau of Legal Affairs
125 Worth Street, Room 710Q
New York, New York 10013
Telephone (212) 788-3963

Fax (212) 791-3824

April 20, 1998

Mr. Gavin Donahue

Deputy Commissioner

New York State Department of
Environmental Conservation

50 WolfRoad

Albany, New York 12233

Re: Department of Sanitation Enforcement Order for Eastern Environmental
Services Transfer Station at 222 Morgan Avenue in Brooklyn, New York

Dear Mr. Donahue:

I understand that you are interested in the history and status of the Departrnent of
Sanitation (“DOS”) enforcement order authorizing Eastern Environmental Services
(“Eastern Environmental”) to operate a transfer station at222 Morgan Avenue in
Brooklyn, New York. The following is a summary of that history and status.

Clean Venture, Inc., d/b/a New York Materials Recycling Co., operated an
unenclosed putrescible and non-putrescible solid waste transfer station at the 222 Morgan
Avenue site beginning in August 1991 when it acquired the property from New York
Carting Co. Clean Venture had a Consent Order from the State DEC authorizing it to
handle 5,000 cubic yards of putrescible solid waste and 5,000 cubic yards of non-
putrescible solid waste each day, and a Compliance Agreement from DOS. These
documents authorized Clean Venture to operate the transfer station while it underwent
environmental impact review, which is a precondition for obtaining permits from DOS
and DEC. At that time, which was soon after the enactment of Local Law 40 of 1990 and
the adoption of DOS operating regulations for non-putrescible solid waste transfer
stations, DOS and DEC regularly authorized existing transfer stations to continue
operating pending the completion of the lengthy environmental impact review process.
(This stance was due in great part to the fact that whenever DOS and DEC tried to close
down an existing transfer station, the courts allowed the station to tesume operating.)

During the terms of the Consent Order and Compliance Agreement, DOS issued
many Notices of Violation (“NOVs™) to Clean Venture for excess volume at the site. The
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Environmental Control Board (“ECB”), which adjudicates transfer station NOVs,
accepted a settlement of the NOVs which provided for a monthly payout schedule for the
penalties. - Although Clean Venture has always claimed that the ECB scttiement included
DOS agreement to an increase in Clean Venture’s authorized waste handling volume, I
find no documents in the files supporting this claim.

Clean Venture pursued the environmental impact assessment process, which was a
precondition to obtaining a DEC permit to construct a building to house the putrescible
waste operation, very unenthusiastically. In the Summer or Fall of 1995, DOS indicated
that it intended not to repew its Compliance Agreement with Clean Venture, in part
because the putrescible waste operation was unenclosed. In response to this threat, Clean
Venture commenced an Article 78 proceeding in New York State Supreme Coutt to
compel DOS to continue the authorization to operate, to increase Clean Venture’s
permissible waste volume to 10,000 cubic yards per day, to refrain from issning NOVs
for excess volume, and to seck dismissal in the ECB of all outstanding NOVs. The court
issued a temporary restraining order and preliminary injunction granting the relief
requested. The effect of this injunction was to give Clean Venture court authorization to
operate, whilc preventing DOS from closing the transfer station or issuing NOVs for
excess volume.

DOS and the New York City Law Department commenced negotiations with
Clean Venture to settle the lawsuit. During these negotiations, Clean Venture continued
to operate under the authority of the preliminary injunction. In July 1996, DEC modified
Clean Venture’s Consent Order so as to increase permissible waste volumes to 5,000
cubic yards of C&D debris, 7,500 cubic yards of uncontaminated road building material,
and 2,000 cubic yards of putrescible waste. In September 1996, DOS and Clean Venture
reached an agreement whereby Clean Venture agreed:

. to pay $23,000 to the ECB for its outstanding penalties, at a rate of $6,000 per

month;

. to renew and update its permit application and to pay DOS $40,000 in past permit
application fees;

. to process no more than 2,000 cubic yards per day of putrescible waste;

. to process no more than 5,000 cubic yards of construction and demolition debris
every two days;

) to store no more than 7,500 cubic yards of clean fill at the site;

. to enclose the putrescible waste operation by July 31, 1997; and

D to complete its environmental impact review process by July 31, 1997.
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(The increased waste volumes conformed to those that DEC had already agreed to in
July.)

The New York City Law Department embodied that agreement in a Stipulation
and Order signed on December 2, 1996 and filed with the New York County Clerk on
December 24, 1996. The Stipulation benefitted DOS because it lifted the court order
which tied our hands with respect to enforcing our regulations against Clean Venture and
it established that Clean Venture would enclose its putrescible waste operation, which
was the highest priority for us. At the time, Clean Venture was the only unenclosed
putrescible waste transfer station in the City.

Clean Venture operated in compliance with the terms of the Stipulation. Then, in
July 1997, Bastern Environmental began negotiations to purchase Clean Venture’s assets.
The New York City Trade Waste Commission favored this purchase, because it would
bring a new, responsible corporate entity into the New York waste market. Asa
condition of the purchase, Eastern Environmental needed assurance that it could assume
Clean Venture’s operating authority for 222 Morgan Avenue.

While DEC simply transferred its Consent Order from Clean Venture to Eastern
Environmental, DOS, with input from the Trade Waste Commission, instead negotiated
an agreement with stricter terms. Like the December 1996 Stipulation and Order, the
DOS agreement with Eastern Environmental required the construction of a building to
house the putrescible waste operation. Unlike that Stipulation, however, the DOS
agreement prohibited the continuance of unenclosed putrescible waste handling pending
the construction of the building. Only when the building was complete could Eastern
Environmental process the 2,000 cubic yards of putrescible waste allowed by the
Stipulation and Order. The agrcement was embodied in an Enforcement Order, a copy of
which is attached.

Eastern Environmental has complied with all of the tenms of the Enforcement
Order. It stopped processing putrescible waste out-of-doors; it has submitted all of the
documents necessary to complete the environmental impact assesstaent process; and it
expects to complete construction of the putrescible waste handling building in the next
+wo months. If it succeeds in this last task, it may be awarded a contract to export part of
the City’s residential waste, as it was the low bidder on the Brooklyn-Queens Waste
Export Bid Solicitation which DOS issued in September 1997.
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DOS considers this outcome a success. Clean Venture was operating for years
under authority of DEC Consent Orders, DOS compliance agreements, preliminary
injunctions, and court orders, all of which allowed it to process 2,000 cubic yards per day
of putrescible waste out-of-doots. In contrast, Bastern Environtwental is operating under
authority of 2 DOS Enforcement Order which eliminated the unenclosed putrescible
waste operation. Rather than allowing Eastern Environmental to continue the unenclosed
putrescible waste handling operation while it completes the DEC and DOS permit process
and then constructs a building, DOS mandated the cessation of that operation. This result
is unquestionably an improvement for the environment and comuunity.

1 bope that this summary informs and assists you. If you have any questions,
please feel free to call me.

Sincerely,
Leslie Allan
cc:  J. Doherty
M. Carpinello
M.E. Kxis
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- LESLIE ALLAN
S a n I a I o n Deputy Commissioner
Burcau of f.cpal Affairs

125 Worth Street, Room 710
New York. New York 10013
Telephone (212) 788-3963
Fax (212) 791-3824

SOLID WASTE TRANSFER STATION ENFORCEMENT ORDER

WHEREAS:

L.

Pursuant to sections 16-130(b) and 16-131 of the Administrative Code of the City of New York
(the "Administrative Code"), and Title 16 of the Rules of the City of New York, chapter 4,
subchapter A (the “Rules"), the New York City Department of Sanitation (the "Department) has
Jurisdiction to regulate and permit putrescible and non-putrescible solid waste transfer stations. and

Pursuant to section 16-130(b) of the Administrative Code, it is unlawful for any person {0 operate a
solid waste transfer station within the City of New York without first having obtained a permut from
the Commissioner of the Depariment; and

Clean Venture, Inc., d/b/a New York Matcrials Recycling Corp. ("Clean Venturc"). operates a
putrescible and noa-putrescible solid waste transfer station at 222 Morgan Avenue, Brooklyn. New
York (the "Facility™) by authority of a New York State Supreme Court Stipulation and Order signed
by Clean Venture and the Department on December 2, 1996, and a Temporary Permit/Compliance
Agreement dated December 23, 1996; and .

The terrus of that Stipulation and Order authorized Clean Venture to maintain at the Factlity no more
than 2,000 cubic yards of putrescible solid waste for a maximum of 24 hours from receipt. no more
than 5,000 cubic yards of construction and demolition debris ("C&D dcbris") for a maxmmum of 48
hours from receipt, and no raore than 7,500 cubic yards of recognizable uncontanunated road
building material for up to 60 days; and

The terms of that Stipulation and Order required Clean Venture to pay permit fees of $47.000, 1o
enclose the putrescible waste operation at the Facility no later than July 31, 1997; and to complcte
the environmental impact assessment process to the Departient's satisfaction no later than July 31,
1997; and

Clean Venture has paid the permit fces, but has not enclosed the putrescible waste operation or
completed the environmental impact asscssment process; and :

Eastern Transfer of New York, Inc., a wholly owned subsidiary of Eastcrn Environmental Sery 1ces,
Inc. ("EES"), has agreed to acquire the F acility and to enclose the putrescible wastc operation. to
complete the environmental impact assessment process, and to redesign the Facility to mutigate its
environmental impacts; and

EES has submitted to the Department applications for permits to operate a putrescible and a non-
putrescible solid waste transfer station at the Facility; and
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10.

The Departmeat has issued Notice of Violation No.E090735527 ("Notice") to Clean Venture for
operating an unenclosed putrescible waste operation at the Facility, and EES has agreed to pay a civil
penalty of no more thau $10,000 for the violation pursuant to §16-133(a)(2) of the Code: and

Clean Venture and EES have acknowledged service of the Notice, and have affimmatively waived

their rights to notice and hearing in the manner provided by law, and have consented to the issuance
of this Order, and have agreed to be bound by its terms, provisions and conditions.

NOW, THEREFORE, based upon all of the above and pursuant to the authority vested n the

Commissioner of the Department by section 16-130(b) of the Administrative Code,

IT IS ORDERED THAT:

A

Effective on the date it acquires Clean Venture, EES may continue to operate the putrescible and
non-putrescible solid waste transfer station at the Facility, provided that EES complies with all the
termns and conditions of this Order. This authority to operate is temporary pending complction of a
background investigation by the Department and the New York City Trade Wastc Commission (the
“Commission”) pursuant to sections 16-131.1 and 16-509 of the Administrative C ode. This
authority to operate is conditioned on full cooperation by EES in such iavestigation and compliance
with all other terms and conditions sct forth herein. If, after completion of the background
investigation, the Department finds that EES is not “fit” to operate a transfer station. the Department
shall revoke this Order.

Upon the execution of this Order, EES shall submit to the Department a check payablc to the Finance
Commissioner, City of New York, in the amount of $10,000, which is the civil penalty provided for
in §16-133(a)(2) of the Code. The Department shall hold the check until EES appcars before the
New York City Eavironmental Control Board ("ECB") on the return date specificd on the Nouce.
The Department shall deliver the check to the ECB on that date. EES then shall provide the
Department with an ECB Clearance Letter verifying payment of all penalties required under tlus
Order.

Upon the execution of this Order, EES shall submit to the Department Clearance Letters from the
Department and the ECB verifying that all fines, penalties, and judgments assessed against Clean
Venture, EES and its affiliates, PJ's Environmeatal Corp., and Patsy Serra have been fully paid and
satisfied.

Upon the execution of this Order, EES is authorized to accept, process, and transfer putrescible solid
waste at the Facility on the following terms and conditions:

(b The New York State Department of Environmental Conservation (“"NYSDEC") shall have
granted EES written authorization for the putrescible waste operation A copy of such
written authorization shall be provided to the Department.

2) All putrescible solid wastc process and transfer operations shall be conducted withun an
enclosed structure, the plans and design of which are subject to the Department's review and
approval.

2
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Pending the completion of construction of an approved, permanent structure (o house the
putrescible waste operation at the Facility, EES may use the cxisting on-site vehiclc
maintenance building for the putrescible waste operation, subject to the conditions outlined
in subparagraph (4) of this paragraph.

Before it may use the vehicle maintenance building for the putresciblc waste operation at the
Facility, EES must:

* clean floor drains and install oil-water separators

* install odor control devices acceptable to the Department

* install one or more ventilation fans acceptable to the Department

* demarcate the tipping floor with yellow paint lines

* obtain written authorization from NYSDEC (o use the maintenance building for a
putrescible waste operation

* obtain from the Department of Buildings appropriate authorization, such as a Certificate
of Occupancy, for use of the maintenance building as a transfer station

* submit a restoration bond in the amount of $120 per cubic yard of putrescible wastc which
the Department and the NYSDEC authorize EES to process in the maintenance building

* submit a site plan showing the location of the maintenance building in rclation to the other
waste operatiouns at the Facility

* submit a certified enginecr's blueprint of the maintenance building showing the location,
capacity, manufacturer, and date of installation of the ventilation equipment

* submit a certified enginecring plan for the control of noise, vibrations, and odors (rom the
putrescible waste operation in the maintcnance building -

* submit a list of all of the deodorants that will be used, and the method of appiication

* submit proof of a contract with an exterminator to monitor the putrescible wastc opcration
for vectors.

* submit written confirmation from a permitted putrescible solid waste transfer station that it
will receive and process putresciblc solid waste from the Facility, if nccessary ;

* submit a map, certified by a professional enginecr, describing not less than onc square mile
of the area surrounding the transfer station clearly marking the routcs where transport
vehicles will be transporting solid waste into and out of the Facility, and connecting
roadways penmitted to be used by the transporting trucks

The amount of putrescible wastc handled in the maintenance building shall be limited to the
amount authorized by NYSDEC, but in no event will be more than 250 tons (or 500 cubic
yards) per day.

The tipping area of the maintenance building shall be cleaned, deodorized. and frec of all
solid waste between 9:00 and 9:30 a.m., Monday through Friday, and between 1 30 und 2:00
p.m. on Saturday.

When EES has completed construction of the permanent structure to house the putrescible
waste operation at the Facility, it may accept and process putrescible waste in an amount
authorized in writing by NYSDEC. provided EES shall not store more than 2.000 cubic
yards of putrescible waste at the F acility.
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@®) Before commencing the putrescible waste operation in the permancat structure, EES must
submit all of the Required Documents listed in Exhibit A, as well as any and all documents
or information reasonably required by the Department in connection with the application to
operate a putrescible solid waste transfer station at the Facility, and the Department must
approve all submissions.

Upon the execution of this Order, EES is authorized to accept, process, and transfer C&D debris at
the Facility in an amount authorized in writing by NYSDEC, but not to exceed 5,000 cubic yards per
day, provided that EES has submitted to the Department a copy of such written authorization and has
submitted a restoration bond in the amount of $45 per cubic yard of C&D dcbris which the
Department and NYSDEC authorize EES to store at the Facility.

The Facility may operate 24 hours per day, Monday through Saturday.

Within ninety (90) days after the effective date of this Order, EES shall submit to the Department all
of the Required Documents listed in Exhibit B, as well as any and all documents or information
reasonably required by the Department in connection with the application to opcratc a non-
putrescible solid waste transfer station at the Facility.

Within four (4) months after the effective date of this Order, EES shall submit to the Department all
documentation, information, forms, and fees as are then required to complete the environmental
impact assessment of the Facility which Clean Venture has begun,

EES shall submit to the Department progress reports on the modification of the Facility, including
plans and drawings for the modified site. on the last days of November 1997 and Fcbruary and May
1998,

This Order is not a permit. However, so long as EES is in substaatial compliance with the terms and
conditions of this Order, the Department shall not take enforcement action against 1 solcly on the
basis of its operation of a transfer station without a permit, provided that its failure to comply fully
with the terms of Paragraphs A through I shall entitle the Department to take any caforcement action
it deems appropriate, including but not limited to, revocation of this Order and closurc of the transfer
station without a hearing ten (10) busincss days afier personal notice to EES at the address set forth
in Paragraph N below, or fifteen (15) busincss days after notice by certified mail

This Order is issued upon the condition that the putrescible and non-putrescible solid waste
operations at the Facility comply with all federal, state and local laws, rules and regulations  EES
agrecs that service of a Notice of Violation upon any employee at the Facility shall constitute 1 alid
service for purposes of subjecting EES to the Jurisdiction of the Envirommental Control Board

The Department reserves the right to requirc EES to take any additional measurcs required 1o protect
human health and the environment, upon reasonable notice and for just cause.

The Department's failure to strictly enforce any provision of this Order shall not opcrate as a waiver
of such provision nor affect the validity of any other provision hereof.
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All notices and correspondence pertaining to this Order shall be served personally or dclivered by

certified mail as follows:
To the Department:

Thomas Milora .
Director, Permit and Inspection Unit
New York City Department of Sanitation
137 Centre Street, Room 104

New York, NY 10013

with copies (also by certified mail) to:

Leslie Allan, Esq.

Deputy Commissioner of the Bureau of Legal Affairs
New York City Department of Sanitation

125 Worth Street, Room 710

New York, NY 10013

Jody S. Hall

Administrative Staff Analyst, Burcau of Legal Affairs
New York City Department of Sanitation

125 Worth Street, Room 708

New York, NY 10013

To the Applicant;
Eastern Transfer of New York. Inc.
222 Morgan Avenue
Brooklyn, New York 11237

with a copy (also by certified mail) to:
Lawrence R. Schillinger, Esq.
15 Elk Street
Albany, New York 12207

The effective date of this Order shall be July 31, 1997. The expiration date of this QOrder sh
31, 1998.

all be July
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P, This Order may not be assigned or transferred in whole or in part without the Department's prior written

agreement.
Q. This Order contains the entire agreement of the parties and may not be changed, varicd. modified,

supplemented or amended except by written instrument signed by both partics

Dated: New York, New York
September 5, 1997

New York City Department of Sanitation

By: LQ-' g’Q"S’“— A%_‘

Deputy Commissioner

"vConscn,ted and Agreed to by:
Eastern Transfer of New York, Inc,
by~ By

Robert M. Kramer o
Executive Vice President - General Counsel
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4.

" Exhibit A
. REQUIRED DOCUMENTS
Modified Putrescible Waste Facility
Eastern Transfer of New York, Inc.
222 Morgan Avenue
Brooklyn, New York

A site plan for the modified site, completed in conformance w1th §4-13 of the Departments putrescible
solid waste transfer station rules. '

An engineering report for the modified putrescible waste facility, completed in conformance with §4-13
of the Department’s putrescible solid waste transfer station nules. The engineering rcport shall specify
areas in such facility for all activities relating to the receipt, tipping, sorting, processing, compaction and
storage of solid waste.

A Certificate of Occupancy from the NYC Department of Buildings or a Certificate of Complcuon from
the NYC Department of Business Services providing a Use Group 18 Use for the sute. including the new
putrescible waste facility.

A map, certified by a professional cngineer, describing not less than one squarc mule of the area
surrounding the putrescible waste facility, clearly marking the routes where transport vchicles will be
transporting solid waste into and out of the Facility, and connecting roadways permitied to be used by
the transporting trucks.

A restoration bond in the amount of $120 per cubic yard of putrescible waste which the Departmient and
the NYSDEC authorize EES to store at the putrescible waste facility.

A certified engineer’s blueprint showing the location, capacity, manufacturer, and date of installaton of
the ventilation equipment.

A certified engineering plan for the control of noise, vibrations, and odors from the putrescible waste
operation.

A list of all of the deodorants that will be used, and the method of application

Written confirmation from a permitted putrescible solid waste transfer station that it will recerve and
process putrescible solid waste from the facility, if necessary.

- Proof of a contract with an exterminator to monitor the putrescible waste operation for vectors
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Exhibit B
REQUIRED DOCUMENTS
Construction and Demolition Debris Facility
Eastern Transfer of New York, Inc.
222 Morgan Avenue
Brooklyn, New York

A site plan completed in conformance with §4-05 of the Department’s non-putrescible solid waste
transfer station rules.

A map, certified by a licensed professional enginecr, describing not less than one square mile of the area
surrounding the construction and demolition debris facilily, clearly marking the routes where transport
vehicles will be transporting solid waste into and out of the facnhty, and connecting roadways permitied
to be used by the transporting trucks.

A wrilten statement from a licensed professional engincer or registered architect certifying to the nine
conditions found in the Department’s non-putrescible solid waste transfer station rulcs.

A dust control plan acceptable to the Department.
A certified copy of the deed and title insurance for the site.

Proof of warkers” compensation.
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New York State Department of Environmental Conservation -
Division of Solid and Hazardous Materials, Reglon 2
47-40 21st Strect, Long laland City, NY 11101 ~

Tel: (718) 482-4996 Fax:(718) 4824973

John B. Cahill
CERTIFIED MAIL Commissioner

February 23, 1998

Eastern Transfer of NY, Inc.
222 Morgan Avenua
., Brookiyn, New York 11237

Re:  Eastemn Transfer of NY, Inc., 222 Margan Ave., Brookiyn, NY

Dear Mr. D'Ambrosio,

An ingpection was.made at your facility (Eastern Transfer of NY, inc., 222 Morgan Ave) on

February 18, 1998 and you have been found to be in violation of your consent order to operate
and the NYCRR Part 360 regulatians and therefore are subject to all applicable civil, ;
administrative and criminal sanctions set forth in ECL article 71.

The inspection of the facility revealed that construction of a putrescible waste processing
building has begun without the written approval or a permit to operate and construct from the
DEC. This construction is a violation of the regulations and every day the construction
continues, this will ba congldarad an additional violation.

A case will be initiated with our Division of Legal Affairs to address the above violation.
If you have any questions, please contact the Division of Solid and Hazardous Materials at
(718) 482-4996.

. Sincerely, Z .

Anthony Masters
Enviranmental Engineer 1

cc. Rich Bruzzone
Femi Falade
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May 15, 1998 ‘
A 4

8 _ - John P. Cahilt

Thomas S. West, Esq.

LeBoeuf, Lamb, Green & MacRae, LLP
One Commerce Plaza, Suite 2020

99 Washington Avenue

Albany, New York 11101

Re: Fastemn Transfer of New York, Ing.--222 Morgan Avenue, Brookiyn
Dear Mr, West:

Commisgioner

I wish to formally acknowledge receipt of your letter of May 13, 1998 and to confinn
our telephone discussions.

As we have already discussed, I specifically object to your distortion of our telephone
discussion, and wish to confirm that [ emphatically deny ever stating that “Mr. Gallay admitted that
he was advised of the construction proximate to the transfer of the building.”

Finally, | remind you that the 1990 Consent Order expired on May 7, 1998, As the Region
informed your co-counsel, Mr. Schillinger, on May 8, reiterated on May 11 to Mr. Schillinger,
Eastern's General Counsel Bob Kramer, and Senior Vice President Robert Donno, and repeated to
you on May 12, the consent order will not be extended. Eastern has no basis whatsoever to believe
that it is free to continue any operations now that the order has expired and Eastern concededly, has
not obtained required permits. Indecd, Eastern has not submitted information to allow the
Department to complete the permit application. Accordingly, any further operations violate the
Environmental Conservation Law.

Very truly yours,

M;%/

" Laurie Silberfeld
Regional Attomey
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NEW YORK
WASHINGTON
ALBANY
BOSTON
DENVER
HARRISBURG
HARTFORD
HOUSTON

JACKSONVILLE

LEBOEUF, LAMB, GREENE & MACRAE
: LL.P.

A LIMITED LIABILITY PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS
ONE COMMERCE PLAZA
SuITE 2020
99 WASHINGTON AVENUE
ALBANY, NY [2210-2820
(518) 465-1500

FACSIMILE: (5i8) 465-1885

LOS ANGELES
NEWARK
PITTSBURGH
PORTLAND, OR
SALT LAKE CITY
SAN FRANCISCO
BRUSSELS
Moscow
ALMATY
LONDON

(A LONDON-BASED
MULTINATIONAL PARTNERSHIP)

May 15, 1998

VIA FACSTMILE

Laurieann Silberfeld, Esq.

Regional Attorney

New York State Department of
Environmental Conservation

Division of Air Resources

Region 2

47-40 21st Street

Long Island City, New York 11101

Re: Eastern Transfer of NY, Inc. - 222 Morgan Avenue,
Brooklyn, New York 11237

Dear Laurieann:

This letter will serve to respond to your letter of today
regarding the above-referenced matter.

As we discussed, my recitation of our conversation
concerning Mr. Gallay's acknowledgment of the events that occurred
in 1997, was my best recollection of what was said. You and I have
agreed to a procedure that will obviate any misunderstandings in
the future.

Based upon your letter of today, Eastern has no choice
but to seek judicial intervention at this time. We will be seeking
judicial relief in Albany County Supreme Court on Monday morning.
In the meantime, we have documented to you why we believe that
Eastern has continuing authority to operate under the provisions of
the State Administrative Procedure Act. As such, we do not agree
with your conclusion that any further operations violate the
Environmental Conservation Law.
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Laurieann Silberfeld
May 15, 1998
Page 2

In any event, Eastern has indicated that it will abide by
whatever the Court decides on Monday regarding operations on Monday
and thereafter.

Thank you for your prompt attention to this matter.

ery/ tru urs,

/

Thomas S. West

TSW:tsh

cc: Eastern Transfer of NY, Inc.
Lawrence Schillinger, Esqg.

44386
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A 291 Standsrd N.Y.RT.Y. Farm 8007 ,
Bargudn & sale deed, wlth corenant wgalnst grantor's sets—Ind. or Comp, CRE g7 s
-zl L

CONSUL:E' YOUR LAWYER BEFORE SIGNING THIS INSTRUMENT ~ THIS INSTRUMENT SHOULD DE USED DY LAWYERS ONLY

THIS INDENTURE made the Zza1p day of DECE/‘IBE/Z , nincteen hundred and ninety-nine

.BETWEEN EASTERN TRANSFER OF NEW YORK, INC., a Delaware corporation
. ]

a New York

party of the first part, and NEW YORK WASTE SERVICES: INC.,  <orporation,

whose address is 15880 North Greenway/Hayden Loop, Suite 100, Scottsdale,

Arizona 85260, Attention: Larry Henk

parly of the second part,
WITNESSETH, that the party of the first part, in consideration of

dollars,

law{ul money of the United States, paid

rant n.nd releasc unto the party of the second part, the heirs or
o

by the party of the sccond part, does hereby

successors and assigns of the party of the sccond part forever,
. and fixtures attached thereto,

ALL that certain plot, picce or parce} of irmd wxl:h the buildings nnd improvements thercon crcotcd situate,

tying and being in the Borough of Brooklyn, County of Kings, City and State of New York

and being more fully described on Ebchibit "A" attached hereto and incorporated

herein. R o
v

010866
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TOGETHER with all right, title and interest, i any, ol the party of the first part in and to any strecls
roads abutting the above described premises te the center lines thereol,

TOGETHER with §m"appu’rtcmmccs and all lhc estate and rights of the party of tho first part in an

said premiscs,
TO HAVE AND TO HOLD the premises herein grurl\tcd unto the party of the second part, the heirs

successors and assigns of the party of the second part forever.

* all right, title and interest, if any, of the party. of the first part in and t¢
all strips, gores, easements, rights of way and privileges, if any, belonging ¢

inuring to the banefit of said premises, and in all appurtenances, if any, in
and to said premises, including without limitation, development rights and

air rights, 1f any.

This conveyance is made and accepted subject to the encumbrances. and other matte

described on Exhibit "B' attached hereto and incorporated herein by reference, to
the extent that..same are valid and subsisting as of the date hereof and affect

title to the above described premises(the "Fermitted Encumbranées!').

AND the party of the first part covenants that tho party of the first part has not dome or suflercd anything
whereby tho said premises have been incumbered in any way whatever, cxcept as aforcsaid.

AND the party of the first part, in compliance with Section 13 of the Lien Law, covenants that the party of
the first part will reccive the consideration for this conveynnce and will )lold tho right to reccive such consid-
cration as o trust fund to be applied first for the purposc of paying the cost of the improvement and will apply

the samc first to the payment of the cost of the improvement before using any part of the total of tho same for

any other purpose. .
The word “party” shall be construed as if it rcud ‘parlies” whenever the sensc of .this indenture so requires.

IN WITNESS WHEREOF, the party of the first part has duly exccuted this deed the day ond year first above

written.

EASTERN TRANSFER OF NEW YORK, INC.

IN PRESENCE OF:

Al Qegapn
Name:_El%. %m ‘

010868
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ES

T&Y7: OF NEW YOKRK, COUNTY OF

day of 19

"

On the , before me

personally came

‘0 mo known to bo the individual described m and who
exccuted the foregoing instrument, and acknowledged that
exccuted the same.

F-NEW-YXORK,~COUNT¥—OF

On the day of 19 , before me
personally ¢

to e known, ¥ being by mo duly sworn, did depose and
say that  he resides™wt No.

that he is the

of’

, thacorparation described
in and which executed the forcgoing ins ent; that ho
knows tho scal of said corporatign; that scal allixed

to said instrumont is such corponlio senl;
aflixed by order of the board of directors of said corpgra-

Honr—mnil—that—he-signod - namothorsto-by i
.ATE OF TTEEXAS )
COUNTY OF A } SS.:

On the 22-day of Dec. , 1999, before me, the undersigned, personally
appeared £ . personally known to me (or proved to me on the basis of
sotisfactory cvidencd) to be the person whose name is subscribed to the within
instrument and acknéwicdged to me that he executed the same in his authorized
capacity, and that bylhis signaturc on thic instrument the person, or the entily on
behalf of which the person acted, executed the inst nt,

6. SimPsaN N
WITNESS my hand ond official seal.

Bavgain and Hale Dee

(SEAL)

Tirre No.

A

TO

NEW YORE WASTE SERVICES ,

Witit COvENANT Acainst Cnanron's ,Wm&m@mm
£, SHARI LEE MATTERMoT .

: ~<%‘=-‘ Notary Public, State of Texas
b ; ry Public, State of Te
EASTERN TRANSFER OF NEW. YORKCuMRfion Expires (2.0FOUNTY OR TOWN

L
T
- SN DS NN

SEAN L W ammve e,

day of 19, before me

On the
personally come

to me known to be the individual described in and whe
executed the foregoing instrument, and acknowledged tha

. exccuted the same.
STATE OF NEW YORK, COUKRTY OF (113
On the day of } 19, before me

personally came
the subscribing witness to the foregoing instrument, with

whom I am personally acquainted, who, being by me duly
sworn, did depose and say that  hc resides at No.

that  he knows '

to be the individual

described in and who exccuted the foregoing instrument;
that  he, said subscriblng witness, was present and saw
exccute the same; and that he, said witness,
at the same time subscribed i namc as witness thereto.

STATE OF TEXAS
COUNTY OF HARRIS

This instrument 'was acknowledged before me

on i DEC. zr ., 1999, by CopERT &.5r¥50r,

of Eastern Transfer of New York,
ation, on behpdf of

)

P’
Inc., a Delaware corp

said corporation.

 Not4ry Public in and for
‘the State of Texas
T R R R RIS
SHARI LEE MATTERN
Notary Public, State of Texas
Commission Expires 02-05-0
N Mt AT R SR ARG DI S A e -2

SECTION

INC. RETURN BY MAIL TO:

Zip No.

A\ d
Reserve this space for use of Recording Ofce.”
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EXHIBIT A

ALL that certain plot, piece oxr parcel of land, situate, lying and being in the

Barxough of Brooklyn, County of Xings, City and State of New York being more
particularly bounded and described as follows:

BEGINNING at a point on the Easterly side of Morgan Avemnue distant 322 feet &
inches Southerly from the corner formed by the intersection of the SOutherly
side of Grand Street with the Easterly side of Morgan Avenue;

RUNNING THENCE Easterly parallel with Grand Street and part of the distance
through a parxrty wall, 200 feet;

THENCE Northerly parallel with Moxrgan Avenue, 122 feet 6 inches, to a point on a
line drawn parallel with Grand Street and distant 200 feet Southerly therefrom;

Thence Easterly along said line drawn parallel with Morgasn Avenue, 204 feet
11-1/2 inches to the Westerly line of the land of John Groppe

THENCE Southwesterly along said land of John Groppe, 13 feet 7-1/4 inches to a

point on a line drawn parallel with Grand Street and distant 213 feet 2 inches
Southerly thexefrom;

THENCE Easterly along said line drawn parallel with Grand Street, 159 feet 6-1/2
inzhes;

THENCE Southerly parallel with Morgan Avenue, 6 feet €-1/2 inches to the land of
Martha B. Hull; .

TEENCE Northeasterly along the land of Martha B. Full, 83 feet 1 inch;

-

THENCE Southeasterly along the land of Martha B. Hull; 252 feet 5-1/2 inches to
the United States Pierhead & Bulkhead Line;

THENCE Southwesterly along the United Scates Pierhead and Bulkhead Line, 17 feet
8 inches to the United States Pierhead and Bulkhead Line at a point on a line
drawn parallel with Grand Street and distant 250 feet Southe rly therefrom;

THENCE Westerly along the United States Pierhecad & Bulkhead DLine and along said
line drawn parallel with Grand Street, 343 feet 10-3/4 inches to the United
States Pierhead and Bulkhead Line at 2 point on a line drawn parallel with
Morgan Avenue and distant 489 feet Easterly therefrom;

~-CONTINUED- -~

010872
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LEGAL DESCRIPTION -- CONTINUED

THENCE Southerly along the United Staktes Pierhead and Bulkhead Line and along.said line
drawn parallel with Morgan Avenue, 322 feet 6 inches to a point on 2 line drawn parallel
with Grand Street and distant 582 feet 6 inches Southerly therefromw;

TEENCE Westerly along gaid line drawn parallel with Grand Street, 489 feet to the
Easterly side of Morgan Avenue;

THENCE Northerly along the Easterly side of Morgan Avenue 260 feet to the point or place
of BEGINNING.

—— o ———

CAONTTETRIITETY -

010874
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EXHIBIT B

a) Party wall status of the northerly wall of the 1 story brick and concrete block building
fronting on Morgan Avenue, and rights and obligations appurtenant to such status.

b) Effects of fence encroachments upon property adjoining the premises on the north.
No title warranty is made as to any land (including without limitation property fenced in
but not described in Exhibit A) which is not described in Exhibit A.

¢) Any absence of, defects in, or encumbrances upon title to the portion of the premises
north of northerly fence, and being triangular in shape, being approximately 48.75 feet by
105.00 feet by 135.00 feet with its most northerly vertex lying approximately 37.25 feet
north of the fence line.

d) Any absence of, defects in, or encumbrances upon title to any portions of the premises
lying south or east of the southerly fence line, and north of the United States Pierhead and
Bulkhead Line (including without limitation effects of encroachments of portions of the
premises on English Kills).

e) Effects of fence variances with record lines.

As shown on a survey made by Merlyn J. Jenkins and Associates Inc. dated 6/3/99 last
revised 7/27/99.

Railroad Consent recorded in Liber 19 Cp. 7 Section 10.

Easement between Michael Tuch and Brooklyn Union Gas Company dated 7/7/42
recorded 7/16/42 in Liber 6208 Cp. 54.

Any absence of, defects in, or encumbrances upon title to any land lying below the high
water line of Newtown Creek as same now exists or formerly existed. '

Any absence of, defects in, or encumbrances upon title to any land lying outshore of the
actualine of solid fill. i
Rights of the United States Government to enter upon and take possession, “without
compensation to the owner, of lands now or formerly lying below the high water mark of
Newtown Creek.

Rights of the People of the State of New York or City of New York in those portions of
premises now or formerly under the waters of Newtown Creek.

Hi995A:383818-1
015396:00028
HOUSTON 015396/00028 383818v2
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8. Rights of the United States Government to establish harbor, bulkhead or pierhead lines or
to change or alter any such existing lines and to remove or compel the removal of fill and
improvements thereon (including buildings or other structures) from land now or

formerly lying below the high water mark of Newtown Creek, without compensation to
the owner of the premises.

9. Rights of the United States Government, the State of New York and the City of New

York, or any of their departments or agencies to regulate and control the use of the piers,
bulkheads, land under water and land adjacent thereto.

10. Water charges since the date of the last reading, including but not limited to subsequent
adjustments to minimum, average, and estimated water and sewer reading amounts.

11.  Building setback lines as shown on survey made by Merlyn J. Jenkins and Associates,
Inc. dated June 3, 1999, last revised July 27, 1999..

12.  Effects of applicable flood zone designations.

13.  Taxes and assessments for 2000 and subsequent years.

hy

H1995A:383818-1
015396:00028
HOUSTON 0135396/00028 333818v2
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